MSK

ATTORNTEYS

June 14, 2022

Zoning Board of Adjustment
Town of Lincoln

62 Quaker Street

Lincoln, VT 05443

Re: Proposed Private Landing Area on Clark Property

Members of the Board:

Liam Murphy, MSK Attorneys and John Mazzuchi, Lynch and Foley are appearing on
behalf of Kyle and Katie Clark. We are writing in regard to their proposal to create a meadow
with a grass landing area (“Grass Landing Area”) to land small, light aircraft for recreational
purposes from their home in Lincoln.

INTRODUCTION

The Clarks seek municipal “approval” of the Grass Landing Area as part of an
application to the Vermont Board of Transportation (“BOT™), which regulates private landing
areas in Vermont. 5 V.S.A §207. 5 V.S.A § 207(d) requires that “The application shall be
supported by documentation showing that the proposed facility has received municipal
approval” The BOT rules include the following requirement: “C. Local Government Approval.
The landing area is in conformance with the requirements of the local government in which
situated with respect to land use [zoning] or has the approval of the local governing body.” VT
Code of Rules 14 010 006.01 (emphasis added). That is, there are two ways a landowner can
obtain municipal approval of a landing area for a BOT application—the landowner can get
permission from the Selectboard (the “local governing body™) or, if the town regulates landing
areas through zoning, the landowner can obtain a determination that no permit is required or
obtain a zoning permit if one is required.

In Lincoln, it appears that previous requests for “municipal approval” have been
addressed by the Selectboard. On April 6, 2016, the Selectboard approved an application by
Martine Rothblatt for permission to have a helipad on her property in Lincoln.

The Clarks believed that the Selectboard could provide approval of the Grass Landing
Area and began their request for “approval” for purposes of their BOT application by contacting
the Town Clerk in January, 2022. However, they were directed to the Zoning Administrator to
obtain the approval necessary for the BOT application. Upon advice of the Town’s counsel, the
Zoning Administrator advised the Clarks to file an application for the Grass Landing Area as an
“accessory use.”
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The zoning application was filed and submitted with a copy of the Clarks’ application to
the BOT. The BOT application notes that the type of aircraft to be used and includes plans
showing the location of the Grass Landing Area and proposed approach and departure routes.
The BOT application and further information related to the aircraft is attached hereto as
Attachment 1. The Zoning Administrator approved the application and issued a Zoning Permit
22-022 on March 22, 2022 with effectively the same conditions as the BOT application, The
appeal of the Permit is the matter before the Board.

DISCUSSION
1. The FAA has exclusive jurisdiction over aircraft from the surface of the

ground up. The Town has no jurisdiction over the landing, take-off or flight
of an aircraft.

First, it is important for the Board’s review of the permit to note that the Federal Aviation
Administration (“FAA”) has “exclusive authority” over the United States airspace and flight
within that airspace.. See 49 U.S.C. § 40103,

The exclusiveness of FAA control of the country’s airspace has been examined in
connection with recent local attempts to regulate or ban Unmanned Aircraft Systems (“UAS” or
“drones™). See State and Local Regulation of Unmanned Aircraft Systems (UAS) Fact Sheet
Federal Aviation Administration Office of the Chief Counsel, available at:
https://www.faa.gov/uas/resources/policy_library/media/UAS Fact Sheet Final.pdf
(*A navigable airspace free from inconsistent state and local restrictions is essential to the
maintenance of a safe and sound air transporiation system. See Montalvo v. Spirit Airlines, 508
F.3d 464 (9th Cir. 2007), and French v. Pan Am Express, Inc., 869 F.2d I (1st Cir. 1989)").

The State and the Town retain their police power jurisdiction, such as zoning, over the
surface of property provided such regulation does not encroach on the FAA’s exclusive
jurisdiction over flights. Therefore, at least in regard to aircraft and airspace, the limit of the
Town’s jurisdiction is the property’s surface and the use of the property’s surface. This is much
like municipal authority over activity on lakes and other public waters--a Vermont municipality
adjacent to a lake has authority to regulate activity on the shore of the lake, such as the
construction of a boat landing, but has no authority to regulate the watercraft in or on the
water.

! We agree with Counsel for the Appellant that this review is a matter of law and the need
for testimony as to the facts beyond what was presented in the BOT Application and at the May
23, 2022 hearing is unnecessary. However, while not technically relevant for purposes of the
Board’s decision, we have also included additional information at the end of Attachment 1 to
address various questions and issues raised by the community and ensure the Board has a full
and accurate picture of the proposed Grass Landing Strip.
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2, The current Lincoln zoning regulations do not require a zoning permit for
the Grass Landing Area.

The Board’s analysis of the Clarks’ application must begin with the current applicable
land use regulations in effect, which are the Lincoln Zoning Regulations adopted at Town
Meeting on March 1, 2011 (the “Regulations™).

a. The zoning regulations must be interpreted in favor of allowing the Clarks’
proposed land use.

While a municipality may have the authority to regulate aircraft landing areas or impose
restrictions on the effects of such aircraft landing areas, such as performance standards in regard
to noise, light, ctc., there is no dispute that the current Regulations do not address, permit or deny
landing areas on property in Lincoln in any manner, This silence in the Regulations must be
interpreted in the Clarks’ favor. “[Blecause zoning ordinances are in derogation of private
property rights, they must be construed narrowly in favor of the property owner and any
ambiguity is resolved in favor of the landowner.” In re Lathrop Lid. P’ship., 2015 VT 49, 9 29,
199 Vt. 19, 121 A.3d 630 (internal quotes and citations omitted).

It should also be noted that while there are some Vermont towns in which the zoning
regulations specify that any use not expressly permitted is prohibited, Lincoln is not one of them.
Compare Town of Hinesburg Zoning Regulations (“Any use not expressly permitted is
prohibited except those uses, which may be allowed as conditional uses as set forth hereafter”).
We understand from emails between the Zoning Administrator and members of the Board or
Planning Commission that there has been discussion about adding such provision, but such a
provision has not yet been incorporated into the Regulations.

Finally, the Board also cannot read into the Regulations restrictions which are not
expressed. Murphy Motor Sales, Inc. v. First Nat'l Bank of St. Johnsbury, 122 Vt, 121, 123, 165
A.2d 341, 342 (1960). In order for the Regulations to prohibit or require a permit for a certain
activity, the Regulations must do so directly and specifically. See In re Willowell Found.
Conditional Use Certificate of Occupancy, 2016 VT 12,919, 201 Vt. 242, 140 A.3d 179
(“[Plrecedent requires clear restrictions on land use.”).
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b. A zoning permit is only required for “land development” or a “substantial
change of use.”

The Regulations provide as follows in Section 501 (emphasis added):

PERMITS REQUIRED

No land or building development may commence, nor shall any
existing structure or use be extended or substantially changed,
except as noted below, unless a Zoning Permit shall have been

duly issued by the Zoning Administrator, as provided for in
Section 4449 of the Act.

i The Grass Landing Strip is not “land development.”

“Land Development” is further defined in section 800 of the Regulations as follows
(emphasis added):

LAND DEVELOPMENT: See Development,

DEVELOPMENT: The... the construction, reconstruction,
conversion, structural alteration, relocation, or enlargement of any
building or other structure, or ...any change in the use of

any building or other structure, or land, or extension of use of
the land.

BUILDING: Structure having a roof...

STRUCTURE: An assembly of materials for occupancy or use
including but not limited to a building, manufactured home or
trailer, billboard, sign, wall or fence, except a wall or fence on an
operating farm. ...

The Clarks’ grass landing strip is not “land development” because it is not a “building” or
“structure.” It will not have a roof, and it will not be an “assembly of materials.” There is no
gravel, pavement or impervious surfaces—it is merely a mowed sirip of grass in a meadow.?

% The proposed clearing for a meadow is also not subject to any limitations under the
Viewshed Overlay Area provisions, which do not apply to the creation of meadow. See
Regulations § 412.2.c (“This provision is intended to control clearing thai impacis the views of
structuves. It is not intended to prohibit the clearing of the high meadows that give Lincoln its
unigue character.”).
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ii. Taxiing or driving an aireraft on the Clarks’ property is not “substantial
change of use” of the property.

The *use” of the Clarks’ property is currently “single-family residence.” The Grass
Landing Area will be used to taxi (moving the aircraft on the ground under its own power) after
landing and before take-off.

Because the Town of Lincoln has no control of aircraft in the air, the issue is whether a
zoning permit is required for their proposed use of the surface of their property for taxiing or
driving an aircraft on their property.

In Lincoln, driving vehicles on residential property does not require a zoning permit.
When a Lincoln resident drives a truck, an ATV, a snowmobile, or a horse and buggy on his or
her property, the town obviously does not require a zoning permit before that activity is allowed
to begin. The usc of such vehicles does not represent a substantial change of use of the property.
Because the zoning Regulations do not specify a different rule for aircraft, aircraft vehicles
should be treated the same as all other vehicles. If they choose, landowners are allowed to drive
an airplanes on their property, and this activity is not a “substantial change of use” in a property.

fii. Vermont Supreme Court case law confirms that minor, private uses of
residential property, such as recreational vehicle use, are not subject to
Zoning regulation.

The Vermont Supreme Court has explained that even though zoning regulations are
designed to regulate “land use,” there is a category of minor, private uses of residential property
that municipalities cannot regulate. For instance, in n e Scheiber, 168 Vt. 534, 724 A.2d 475
(1998), a landowner built a private “shooting range,” consisting of a shooting stand and an
eatthen “backstop” (a large berm). The Court characterized this activity as a “private
accessory residential use” which was not subject to zoning regulation:

Certain recreational uses of private property plainly fall outside
the rudiments of zoning. The primary purpose of zoning is to
manage municipal and regional growth and development in an
organized fashion, not to regulate the incidental recreational
activities of private property owners. See 24 V.S.A. § 4302(a)
(purpose of Vermont Development Act to encourage appropriate
municipal and regional development). ...

Use of residential property includes more than the use of a house
and grounds for food and shelter. Rather, “[i]t also includes its
use for private religious, educational, cultural and recreational
advantages of the family. Pursuit of a hobby is clearly
customarily a part of recreational activities.” Borough of
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Chatham v. Donaldson, 174 A.2d 213, 216 (N.J. Super. Ct. App.
Div. 1961) (citation omitted).

ek ok

Because Cabot is a rural community, the opportunity to pursue
private recreational activities on one’s land, such as sport or
target shooting, is greater than in more residential areas of the
state. Nevertheless, Cabot is empowered to regulate recreational
shooting activities through its zoning authority, and indeed has
chosen to regulate trap and skeet shooting and archery ranges,
while remaining silent about target shooting of the kind at issue
here. See Town and Village of Cabot Zoning Regulations §§
1.8(10), 4.3. Tt is also empowered to establish performance
standards, including noise abatements, for specific uses, but has
not chosen to impose such standards on recreational target
shooting. See 24 V.5.A. § 4407(7).

In characterizing the shooting range as a “private accessory
residential use,” the trial court implicitly concluded that it fell
outside of the zoning regulations. The court’s use of the phrase
“private accessory residential use” instead of the phrase
“accessory use” found in the zoning regulations expressed the
court’s understanding of the principle that certain recreational
activities, such as target shooting of the kind in question, are de
minimis uses of private property which are neither regulated nor
contemplated by the zoning regulations....

Scheiber, 168 Vt. at 538-39, 724 A.2d at 478. The last quoted paragraph in Scheiber is
particularly significant—the Court drew a distinction between a regulated “accessory use,”
which requires a permit and must meet the definition of “accessory use” found in the zoning
bylaws, and a “private residential accessory use,” a minor use of residential property which
does nof need a permit and is nof regulated by zoning. The Grass Landing Area is in the latter
category.

The Vermont Supreme Court used the same reasoning in fn re Laberge Moto-Cross
Track, 2011 VT 1, 189 Vt. 578, 15 A.3d 590 (mem.), a 2011 case that provides a close
parallel to the Clarks’ situation. In Laberge, a landowner in Hinesburg had built and was
using a half-mile-long moto-cross track that came within fifty feet of the neighbor’s property.
The Court confirmed that the course, which consisted of dirt trails and earthen berms, was not
a “structure” for purposes of zoning regulation. 7d 4 12. The Court then considered whether
riding motorcycles on the property was a “substantial change in use” requiring a permit:
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Turning to the question of whether the track constitutes a
substantial change in use, it is important to recognize that
landowners would be able to ride their motorcycles anywhere
on their own property — provided they complied with
existing noise and nuisance performance standards —
without a permit. The aggregation of dirt and tire-wear on their
lawn does not constitute a substantial change. Indeed, the
Environmental Court observed that, “if the track didn’t exist,
absent some argument that’s not yet been made today in court,
the same use of landowners’ property could be had possibly
without a zoning permit, most likely without a conditional use
approval.” It follows that if the track is not a structure for the
purposes of zoning, landowners’ otherwise permissible use of
then-property does not become a “substantial change of use”
absent facts not at issue in this ease, ¢.g., making the track public
or using it for commercial purposes.

Id. 9 13 (emphasis added).
The Clarks’ proposed use of their property is in exactly the same category of “uses” as
those in Scheiber and Laberge—“de minimis” uses of private, residential property that are not

regulated by zoning and do not require a permit.

3. If a permit is required, then the proposed use is an “accessory use.”

As set forth above, the Board should approve the Clarks® proposed use of their property
with a finding that no permit is needed for the Grass Landing Area. If the Board nevertheless
determines that the use of the Grass Landing Area needs a permit, we request the Board approve
it as an “accessory use.”

The Clark property is primarily in the “Outlying District” and the meadow proposed to be
used as a landing area is entirely within this district. Permitted Uses in this Outlying District
include “Single Family Dwellings” and “Accessory Uses.” Section 800 of the Regulations
includes the definition of Accessory Use:

ACCESSORY USE...:

A use ... customarily incidental and subordinate to the principal
use or building and located on the same lot. For residential uses
these include, but may not be limited to garages, garden and tool
sheds, playhouses, and in- ground swimming pools or other
structures that are incidental to the residential use of the premises
and not operated as a commercial enterprise.

ATTORMNEYS
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The use of vehicles for commuter and recreational purposes is a use that is clearly
customarily incidental and subordinate to the residential use of property. Countless residents of
Lincoln drive and park cars, trucks, ATVs, snowmobiles, and dirt bikes on their properties.
While we take the position that the use of vehicles on residential property does not need advance
permission in the form of a zoning permit for an “accessory use,” the use of vehicles on
residential property certainly meets the definition of an accessory use.

Moreover, even with regard to aircraft in particular, according to the Vermont Board of
Transportation, personal landing strips have come to be “customarily incidental” to the
residential use of property in recent years. In a February 10, 2021 BOT Memorandum (copy
attached as Attachment 2), the BOT writes as follows;

Re: Permitting Helipads and Airstrips
Dear Municipal Manager & Planning Commissioner:

The Vermont Transportation Board serves as the state permitting
authority for airports and restricted landing areas. Restricted
landing areas include private helipads and airstrips but do not
include regulation of drones. Over the last few years, the Board has
seen a significant increase in applications for private helipads and
airstrips, often serving a single home in an existing subdivision or
neighborhood.

In other words, private landing strips have become so common that the State’s regulatory
body felt it necessary to convene a study committee and issue the attached Memorandum
suggesting to municipalities that they may wish to adept specific zoning regulations to address
private landing areas. Lincoln has not done so.

In the last hearing before this Board concerning the Clarks’ application, the Appellant,
Marilyn Ganahl, focused the Board on a 2007 Vermont Environmental Court decision, In re:
Appeal of Valois—Private Landing Strip, Docket No. 7-1-06 Vtec (Wright, J.), which found that
a proposed personal landing strip was not “customarily incidental” to the residential use of the
subject property because of the rarity of landing strips associated with single family homes
within a limited geographical region. The Valois case should not guide this Board’s decision for
several reasons.

First, Valois, and indeed the entire question of whether the Clarks’ application should be
approved as an “accessory use,” only come into play if this Board finds that, unlike the use of
any other kind of vehicle, the use of aircraft on residential property needs advance approval in
the form of a zoning permit. Second, Valois was decided in 2007, and according to the State
BOT, the prevalence of private landing strips has notably increased in the last few years, such
that private landing strips are now customarily incidental to the residential use of property.
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Third, Valois was decided by the now-retired Judge Wright, whose decisions were overturned
routinely by the Vermont Supreme Court. Fourth, Judge Wright does not cite a single case to
support her analysis regarding what is “customarily incidental.” Finally, Valois has never been
cited in another court decision.

In sum, the Board should uphold the Zoning Administrator’s decision approving the
application, either because the Grass Landing Area does not require a permit or because it is
permissible as an “accessory use.”

4. Any change in the Town’s Regulations would not affect this Permit or
appeal.

As a final note, we briefly address the suggestion circulating in Lincoln that the Town
might revise its Regulations to regulate the use of aircraft and aircraft landing areas before
deciding the Clarks’ appeal.

First, the FAA’s exclusive jurisdiction would preclude any regulation of aircraft or
airspace. See Singer v. City of Newton, 284 F. Supp. 3d 125, 131-32 (D. Mass. 2017) (provisions
of city ordinance prohibiting pilotless aircraft flight (i.e. drones) below certain altitude over
private property absent express permission of property owner, and pilotless aircraft flight over
public property without city's prior permission, conflicted with Federal Aviation Administration's
(FAA) objectives in integrating such aircraft into national airspace and, thus, provisions were
subject to preemption; prohibitions worked to eliminate any use of pilotless aircraft in city,
thwarting objectives of Congress and FAA). If any attempt to regulate drones are precluded by
federal preemption, there is no question that any attempt to regulate piloted aircraft would be as
well.

-Second, Vermont law is clear that an applicant for a zoning permit gains a vested right in
the governing laws and regulations in existence when a complete permit application is filed. See
In re Times and Seasons, LLC Act 250 Reconsideration, 2011 V'T 76, 190 Vi. 163, 27 A.3d 323,
in which the Court held:

We have adopted the minority rule that a permit applicant gains a
vested right in the governing laws and regulations in existence
when a complete permit application is filed. Applicant therefore

* We note that all the Zoning Permit conditions as issued by the Zoning Administrator are
generally identical to the ones proposed in the application to the BOT. The applicant is certainly
willing to abide by the conditions in the BOT application, but they note that there may be no
legal basis for imposing such conditions. The Zoning Administrator and ZBA finding should be
limited to a finding that the use is a “Permitted Use” in the district and that the use must comply
with any applicable provisions of the Regulations or other applicable local, state or federal

regulations.
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has a vested right to the laws in effect at the time of its original...
permit application... . See In re Molgano, 163 Vt. 25, 33, 653
A.2d 772, 776-77 (1994) (holding that developer has vested right
to zoning laws in effect at time of proper zoning permit
application); In re Taft Corners Assocs., 160 Vt. 583, 593-94, 632
A.2d 649, 655 (1993) (holding vested right in town plan in effect at
time of original Act 250 umbrella permit)....

Times and Seasons, 2011 VT 76, § 12. In other words, the Town cannot “change the rules” after
the Permit application has been filed. The Town is free to adopt new regulations concerning the

use of aircraft in the future, but it must grant or deny the Clarks’ application based on the rules
which existed at the time of their application.

CONCLUSION
We request that the Board hold that under the current Lincoln Zoning Regulations, no
permit is required for the use of the Clarks’ property as a landing area for their personal use. In
the alternative, we request that the Board uphold the Zoning Administrator’s determination that

the proposed personal landing area is an “accessory use” permitted under the Regulations.

We look forward to the site visit and hearing on Wednesday, June 15, 2022, and to
answering any questions you may have.

Thank you, and stay well.
Sincerely,

MSK ATTORNEYS

/s/ Liam L. Murphy

Liam L. Murphy, Esq.
Imurphy@mskvt.com

LYNCH & FOLEY
/s/ John M. Mazzuchi

John M. Mazzuchi, Esq.
jmazzuchi(@lynchandfoley.com
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Attachments

cc: Kyle and Katie Clark (w/attachments)
James Carroll, Esq. (w/attachments)
Claudine Safar, Esq. (w/attachments)
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ATTACHMENT 1
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THE APPLICATION TO THE BOARD OF TRANSPORTATIOdl;I

VT Agancy of Transportation
Aviation Program

Application for Establishment or Alteration of a Restricted Alrcraft Landing Area,
Helicopter Landing Area or Ultra Light Landing Area

Date: | J-12.-2024

1. Location of site;
Town: |LINCOLN, VT |
Route Number: |43.2 ORCHARD RD N |
Property Owner | KATLE - KYLE. ¢LARE ]
2. Usable Length of site: | |°&x" |

3. Usable Width of site: | 0" |

4. Property Owners Adjoining site (list other on attachment If more apace required).
Name: I *SEE ATHACHED I
Address: | _ | . _ |

5. If applicant does net own property, owner must co-sign application,

B. Type of aircralt {o be operated from site: ] PIPLSTREL A LPHA m
t OLCASTOAAC, OTHERS

7. Skelch general layout of proposed site on attached Site Layout Sheet, and indicate

type of obstructions, if any, in approach. 4F

8, Is site for parsonal use or will others use? | PERSIVAL USE— l

8. if any commercial flying aclivity is contemplated at the site, explain in detall on

attachment, N‘DNE—‘
10. Municlpal approval as required by 5VSA §207 must be evidenced by a letter of
approval from the local select board, or city council, and submitted with this application.
11, Mann‘gr in which this facility wlﬂ serve the public Interest (5VSA §207):
| NA -~ P AT USE. HPWEUER, ]
~GUDER. EMERG L.ADG AREA (sHE s BEEA BSED
PRIDZ For. THIS PURMSE,) A
~ MY EMERLEANY WMEDEVAC (o)
Ao~
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It ls understaod that If the Transportation Board approves establishment of the site, liwe
assume {ull responsibility for alr and ground operations conducted al the site.

Signed (applicant): %m
Neme (print): [ KNLE. CLARIG N |
Address: LA3%2 opcriARD E.’D N (--ﬂﬂm)dﬂfﬁ/ Vi |

Telephone; | BoZ-338- 1876 _ |

Signed {landowner, if not applicant):

Name (print); I 7 B . R |

Address: l : o : . l

Telephone; |

Additional comments/information by applicant:

(¥R SEE ATTACHED

This application may be subject to & public hearing in accardance with 5VSA §207

Aftach site layout. Please indicate approach and departure paths.

Te be completa by the VTrans Avlahon F'rogram

Site inspected by [ - l
Date Inspacted: | _ . _ i

Approved by Transpertation Board: |

Date: ] 777777 . l

Remarks:

:
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ADDITIONAL INFORMATION

The Grass Landing Area

The proposal by the Clarks is to connect two existing meadows by clearing and leveling land and
planting grass. There will be no gravel, pavement or impervious surface. The meadows will be
mowed with a 1500° x 60” strip being mowed more closely and frequently than the rest of the
meadow. When completed, the meadow with the landing strip no different than the existing
“Maule’s Roost™ in Lincoln and “Teal Farm” in Huntington:

A:. Legend
§ Teal Farm Airport-vTO1
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Proposed Extended Meadow
to be used for Landmg Smp

Landing Take-Off
Approach

The Grass Landing Area will be located on the east of the property (west of the Orchard Road
North town road/trail) and will terminate near the west end of the property, prior to sloping
terrain and the seasonal stream that bisects the Clarks’ property. The landing strip will not be
visible from any neighbors’ property. The design requires the meadow to be leveled no more
than necessary for sufficient angle of approach and departure in the airspace over the Clarks

property, and creating the strip will connect two meadows on the Clark property, improving the
potential for agricultural use of the property.

The Approaches

Out of their 130-acre property, the Clarks carefully selected the location of the Grass Landing
Area so that the approach and departure of aircraft will be over wooded and agricultural areas,
and will avoid the neighbors’ houses and buildings, nearby equine farms, and the town center.

In planning the Grass Landing Strip, the Clarks considered a shorter strip or just landing
airplanes on the existing lawn. However, that would have precluded the use of silent electric
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airplanes (which are lower powered and need slightly longer takeoff runs), which the Clarks
wanted to be able to use in consideration of their neighbors and to minimize energy use.

Usage

The Clarks use will be solely personal and not for their business or any commercial use. Given
the natural limitations imposed by weather conditions, their usage is generally expected to be
generally one landing and one takeoff daily with a likely average of less than ten
takeoff/landings per week. For context, in one day, last Friday, June 10, 2022, 25 aircraft and 2
helicopters flew over Lincoln. See https://www.flightradar24.com/2022-06-10/21:12/84x/44.12.-
72.99/11. The Clarks’ proposed usage will not meaningfully increase the volume of air traffic
over Lincoln.

Height of Flights

The aircraft will be flown in full compliance with FAA requirements. (14 C.F.R §91.119
Minimum safe altitudes: Except when necessary for takeoff or landing, no person may operate
an aircraft below the following altitudes.(c) Over other than congested areas. An altitude of 500
feet above the surface, except over open water or sparsely populated areas. In those cases, the
aircraft may not be operated closer than 500 feet to any person, vessel, vehicle, or structure.),

Aircraft to be Used

The planes proposed to be generally landed at the Clark Property are Pipistrel Alpha Electro
aircraft or similar sized or class of aircraft. The Pipistrel is less than 22" long, 7° high, a cabin
less than 4* wide and a total wing span of less than 35”. Cruise power is 14kw (20 HP), and the
peak power is 35kW (47 HP) on a 10” diameter electric motor. It has a maximum take-off weight
of approximately 1200 Ibs.
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By comparison, a Ford F-350 truck is the same length, is 8" wide, is almost 7° high, weighs more
than 6500 Ibs. and has a 380 HP engine.

The noise generated by the Pipistrel Aircraft lasts about 30 seconds during takeoff and is similar
to car driving by at 100 feet (it is important to note that no power is used in this plane during
landing and is therefore silent). At the closest home to the landing strip, the sound of the plane
will be barely discernable over other ambient noise such as wind, the river and other vehicles.

The Clarks may occasionally (not more than 6 landings and takeoffs per month) use other
aircraft on the Grass Landing Area, but all such aircraft will be within the class defined by the
FAA as small, light aircraft, such as a Piper Cub, Husky A 1A bush plane or a 391B Currier. The
Husky and cub are a high wing, fabric, two seat aircraft. The 391B Currier is a 5 seat high wing
metal aircraft. All three airplanes are powered by air cooled reciprocating boxer engines similar
to what is found in a VW bug car. Very occasionally, likely no more than twice per month, the
Clarks may fly a AS350B3 helicopter to their property. The sound signature of these planes and
helicopter are at their source similar to a lawnmower or tractor noise but such sound levels
obviously dissipate with distance.

The practical reality is that the size of this strip, (1500” of turf) precludes the use of larger
airplanes.

Responses To Some Questions That Have Been Raised.

While not relevant to the determination of whether a zoning permit is required and if so, whether
one should be issued, we want to ensure that there are no misunderstandings arising out of
various claims that have been made concerning the Clarks’ current or proposed land use.

1. The Clarks have never landed an aircraft on their property in Lincoln.

2. The Clarks have never flown a “drone” or similar unmanned aircraft in Lincoln.

3. Inthe five and one-half months (165+ days), the Clarks flew over Lincoln 12 times.

4. Tt must be recognized that the airspace above Lincoln is public airspace and that other
Vermonters regularly overfly Lincoln. We have done some record checks and the data we
found about aircraft flights show there are 25-30 flights per day over Lincoln. For example,
last Friday, June 10, 2022, 25 aircraft and 2 helicopters flew over Lincoln. See
https://www.flightradar24.com/2022-06-10/21:12/84x/44.12,-72.99/11. This is typical for
any town in the area.
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5. Kyle did perform some maneuvers (turns, loops, rolls) over his property on May 23, 2022, at
altitudes permitted by the FCC (above 1500"). Kyle has never engaged in “low flying
aerobatics” in the vicinity of Lincoln. Records further show that acrobatic planes not owned
or controlled by the Clarks have flown over Lincoln.

6. Private travel by air is safer (and flying commercially to a much greater extent) to both the
participants and non-participants than travel by car. In fact, non-participants are 54 times
safer per mile flown as compared to per mile driven by cars in the US. According to the
Insurance Institute for Highway Safety (IIHS) and the Department of Transportation
(https://www-fars.nhtsa.dot.gov/Main/index.aspx), there are over 6000 pedestrians killed
annually by cars in the US. In the last five years, there were five (5) deaths by non-
participating “pedestrians™ as a result of aircraft, meanwhile according to the US Department
of Transportation there were over 6 Billion miles flown in General Aviation and 3.2 Trillion
miles driven.

7. The energy usage by the proposed aircraft is [ess by a factor of 8 than that required to drive
from Lincoln to Burlington by gas-powered car. The carbon emissions are lower by a factor
of 800. According to the Environmental Protection Agency, 411grams of carbon are emitted
per mile driven. The Pipistrel uses 14kw to cruise at 100mph, at a US average of 385g per
kwhr yielding 53g of carbon per mile flown (https://www.cia.gov/tools/faqs/). However, in
Vermont where electricity is produced by 99% renewable sources, primarily hydro from
Quebec, the carbon is 0,5g of carbon /mi.

8. Inregard to bird safety, it is fact that birds fly close to the ground and that animal habitats are
bisected by roads. Per mile, a car is 1600 times more likely to kill an animal than a plane.:
https://www.faa. gov/airports/airport_safety/wildlife/media/Wildlife-Strike-Report-1990-
2020.pdf
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ATTACHMENT 2
VERMONT BOARD OF TRANSPORTATION MEMO

=~
Transportation Board

February 10. 2021

State of Vermont \"‘

Re: Permitring Helipads and Airstrips
Dear Municipal Manager & Planning Comimissioner:

The Vermeont Transportation Board serves as the state permitting authority for airports and restricted
landing areas. Restricted landing areas include private helipads and airstrips but do not mclude
regulation of drones. Over the last few years. the Board has seen a significant increase in applications
for private helipads and airstrips. often serving a single home in an existing subdivision or
neighborhood. These private facilities can dramatically change the character of an area and can have
negative impacts while providing a private benefit to few.

The State. as part of its pernut process. requires that a proposed helipad or airstrip first receive
municipal approval. But in the vast majority of cases that come before the Board. the host city or town
has no regulatory mechanism to review such applications. In these cases. court guidance tells us the
State must accept the application and proceed as if municipal approval has been granted. While this
allows the application to proceed, it essentially shorts the permit process because the Transporiation
Board has no authorify to review land use. This means that private helipads and airstrips often gain
approval without any kind of local process that determines whether the propesed location 1s compatible
with the surrounding area.

In short. the State’s permitting process for a helipad or airstrip 15 designed to have three review
components: 1) the local municipality reviews land use. 2) the State reviews ground-related safety to
determine if aircraft can take-off and land safely. and 3) the U.S Government reviews the airspace to
ensure safety once the aircraft is airborne. Given this regulatory structure. if the host municipality has no
policy language in its adopted plan or no established regulatory mechanism. such as zoning bylaws that
deal with aviation or a stand-alone municipal bylaw that deals with aviation. land-use issues and
neighborhood concerns go unchecked

Realizing this, the Board convened a committee comprised of municipal planers. regional planners,
VTrans staff and a representative of the Vermont League of Cities and Towns to develop guidelines fo
help municipalities understand what they can do to establish a local, regulatory mechanism that deals
with helipads and airstrips should ene be proposed within your municipality.

The commuttee. as well as the Transportation Board, encourages all Vermont cities and towns to
consider adopting municipal plaa policies and’or bylaws regarding aviation facilities as recent history
shows that applications for private helipads and airstrips are increasing. Vermont 1s regularly seeing
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Transportation
For example. courts have held that regulating hours of an airport’s operation is a proxy for regulating

atrcraft noise.

Permitted Use — if a community wishes to allow helipads and airstrips they can be allowed in
some or all zoning districts.

Conditional Use —can address the character of the area, performance standards, and land uses so
long as they are not a proxy for noise.

Accessory Use — helipads and airstrips can be allowed as incidental or subordinate uses to the
property’s primary use.

Prohibired Use — municipalities with proper regulatory fools can prohibit helipads and airstrips
throughout town, or they can prohibit them only from specific areas of town or within specific zoning
districts.

Exemptions — zoning can prohibit helipads and airstrips but also exempt certain aviation uses —
such as crop dusting and insect control — from needing a local permit. The State and the U.S.
Government may still be required to review such uses. but municipalities if they wish can exempt
specific uses from needing local approval. None of this. however. would prohibit an aircraft that must
land due to an emergency as federal law for safety purposes allows that to occur anywhere necessary.

Screening & Visual Impact — while planting trees and shrubs to screen certain development is
commonplace within zoning, keep in mind that aircrafi require specific glideslopes with specific ground-
to-air clearance ratios (helicopters require an 8-to-1 horizontal to vertical clearance) to land and takeoff
safely. Thus, trees or other structures cannot be placed too close to the actual landing facility. Also.
zoning can establish how aircraft can be parked and other associated visual parameters.

Surface Type — certain aircraft can land on almost any kind of surface. Some towns require
helipads to be paved and maintained free from dust. dirt and other loose material that could be blown
onto adjoining properties by the air wash.

Runway Length — while helicopters can land in very small spaces — including on top of
buildings — specific class of airplanes require specific mnway lengths. As a result, zoning must
understand what tvpe of aircraft class is acceptable and then ensure the regulations allow for proper
runway length.

Additional Permitting — Vermont statute requires that municipal approval be obtained prior to
applying for a State Aviation permit. so local regulations should not require State approval be obtained
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first. Local regulations can, however, require that obtaining a State Certificate of Operation is required
prior to the commencement of local flights.

STAND-ALONE MUNICIPAL BYLAW

Municipalitics that do not have zoning can still regulate helipads and airstrips. Statutes allow for a stand-
along bylaw under Title 24 Chapter 117. As another option, statute allows for an ordinance under Title
24 Chapter 59. The above zoning guidelines also can be used to help guide communities wishing to
establish such bylaws or ordinances.

QUESTIONS

In closing, the Transportation Board emphasizes that its executive secretary is happy to answer any
questions you may have regarding helipads and airstrips, and is willing to meet with your local planning
commission, selectboard or whatever other entity is responsible for drafting local zoning regulations and
municipal ordinances. The Board has seen many examples of Vermont communities being caught off
guard when application for a Restricted Landing Area is made and witnessed the shock local residents
have when they learn the municipality has no way to determine for itself if such a facility is appropriate
for their community.

As a result, the Board encourages all Vermont communities to discuss this issue and decide if its local
permitting processes is adequate when it comes 1o siting helipads and airstrips. The Board hopes you
find the enclosed information helpful, and it is happy to assist any city or town to help it better
understand the issue.

Sincerely,

John B. Zicconi
Executive Secretary, Vermont Transportation Board
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