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June 16, 2022

Town of Lincoln Zoning Board of Adjustment
62 Quaker St.
Lincoln, VT 05443

Re:  Follow-up Letter Regarding Appeal of Clark Air Strip Permit

Members of the Town of Lincoln Zoning Board of Adjustment:

As this board knows well, this matter concerns an appeal of the Town of Lincoln Zoning
Administrator’s issuance of a permit (Permit #22-022) to Kyle Clark to construct and use
a 1500’ by 60’ private airplane landing strip on his single-family residential property. As
a permit issued after evaluation and approval by the Zoning Administrator—as opposed
to after evaluation and approval by this Board—the permit was issued as a “permitted use”
rather than as a “conditional use.” More particularly, Mr. Clark applied for and received
a permitted use permit from the Zoning Administrator pursuant to the “accessory use”
subcategory.

According to the Zoning Regulations, a permitted use is:

A use which shall be allowed upon approval of the
Zoning Administrator after determining that such use
is specifically allowed in the district, excluding
illegal uses and non-conforming uses (see Conditional
Uses).

Zoning Regulations, p. 67 (emphasis added). This contrasts with a conditional use, which,
according to the Zoning Regulations, is:

Use which may be permitted only by approval of the
Board of Adjustment after public notice and
public hearing to determine whether the proposed
use will conform to general and specific standards as
set forth or referred to in this Regulation and not
result in an undue adverse effect on the area in
question and pursuant to Section 4414 of the Act.

Zoning Regulations, p. 63 (emphases added).

This regulatory scheme makes clear that only those uses that are “specifically allowed” in
a district may be evaluated and approved by the Zoning Administrator. Zoning
Regulations, p. 67. All those uses that are not “specifically allowed” in a district are either
“illegal uses,” “non-conforming uses,” or “[c]onditional [u]ses.” Id.
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As is likely clear from not only the above-quoted language but also this Board’s knowledge
and experience, permitted uses are typically those uses that are relatively common,
routine, and mundane. As such, they require relatively few procedures and relatively little
evaluation by the Zoning Administrator. In contrast, conditional uses are typically those
uses that are not common, routine, or mundane. Instead, they require significant
evaluation by this Board. Accordingly, the procedures required for conditional uses are
much greater than those required for permitted uses; conditional uses may be approved
only after “public notice and public hearing” and only if this Board finds that they will
“not result in an undue adverse effect on the area in question.” Zoning Regulations, p. 63.

Mr. Clark did not apply for a conditional use permit, nor did he receive a conditional use
permit from this Board. Therefore, these hearings do not concern whether Mr. Clark’s
proposed airplane landing strip qualifies for a conditional use permit. Instead, Mr. Clark
applied for and received a permitted use permit from the Zoning Administrator. This
means that the sole question before this Board is whether the Zoning
Administrator should have issued the permitted use permit to Mr. Clark for
construction and use of his proposed airplane landing strip.

My May 23, 2022 letter to this Board made clear the Zoning Administrator erred; she
should not have issued the permit to Mr. Clark. Simply put, Mr. Clark’s proposed
airplane landing strip does not qualify as an “accessory use” to a single-family because
private airplane landing strips are not “customarily incidental” to single-family homes,
whether in the surrounding geographic area generally or in Lincoln specifically.

I further described and cited the Vermont Superior Court, Environmental Division’s May
3, 2007 merits decision in Appeal of Paul Valois - Private Landing Strip (Docket No. 7-1-
06 Vtec). Through that decision, the Environmental Division evaluated a number of
private airplane landing strips in the lower Champlain Valley, many of which were
permitted as commercial uses or as accessory uses to farms in the area—not as accessory
uses to single-family homes. Following this evaluation, the Environmental Division held
that “there are not enough similar inland landing strips in the lower Champlain Valley to
find that landing strips are ‘customarily incidental’ to an inland single-family residential
use.” Id. at p. 9. Accordingly, the Environmental Division affirmed a decision of the Town
of Addison Zoning Board of Adjustment that upheld the Zoning Administrator’s denial of
a landowner’s application for a permit to construct and use a 1100’ private airplane
landing strip as an “accessory use” to his single-family residence.

The Environmental Division has extensive authority and experience in interpreting and
applying zoning regulations, and it would evaluate this matter if it is appealed from this
Board. In many ways, this Board is fortunate that the Environmental Division has
provided extensive guidance to this Board and telegraphed how it would rule if this
matter is appealed. Considering how clear the Environmental Division was that airplane
landing strips are not customarily incidental to single-family homes, this Board should
find similarly.
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Despite this clear precedent, counsel for Mr. Clark have now submitted a memorandum
to this Board arguing that (1) the proposed airplane landing strip does not even require
municipal zoning approval, whether by the Zoning Administrator or by this Board, so
anyone in Lincoln can construct and use an airplane landing strip without municipal
approval, and (2) if it does require zoning approval, then Mr. Clark’s airplane landing
strip qualifies as an accessory use because airplane landing strips are “customarily
incidental” to single-family homes.

These arguments put forward by Mr. Clark’s counsel are squarely
incorrect. In addition to asking this Board to ignore the Environmental Division’s clear
guidance, they rely on inaccurate construals of the Zoning Regulations and the on-the-
ground, factual circumstances of Mr. Clark’s proposed airplane landing strip; they do not
refer to any definitions or interpretations of the phrase “customarily incidental”; and they
fail to address the extensive case law establishing that airplane landing strips are not
customarily incidental to single-family homes. Accordingly, this Board should reject
those arguments and should rescind the permit issued to Mr. Clark.

ISSUE 1: THE CLARK AIRPIANE LANDING STRIP DOES NOT
QUALIFY AS AN “ACCESSORY USE” TO A SINGLE-FAMILY HOME
BECAUSE AIRPIANE LANDING STRIPS ARE NOT “CUSTOMARILY
INCIDENTAL” TO SINGLE-FAMILY HOMES.

As argued previously, this Board should rescind the permit because it does not qualify as
an “accessory use” to a single-family residence. To qualify as an accessory use, a proposed
use must be “customarily incidental and subordinate” to the principal use of a lot, much
like “garages, garden and tool sheds, playhouses, and inground swimming pools™:

ACCESSORY USE OR BUILDING: A use or building
customarily incidental and subordinate to the principal
use or building and located on the same lot. For residential
uses these include, but may not be limited to garages, garden
and tool sheds, playhouses, and inground swimming pools or
other structures that are incidental to the residential use of the
premises and not operated as a commercial enterprise.

Zoning Regulations, p. 61 (emphasis added). Fundamentally, the problem with Mr.
Clark’s application and permit is that private airplane landing strips are not “customarily
incidental” to a single-family residence as contemplated by the Zoning Regulations. Id.
This conclusion is clear not only from the plain meaning of the phrase “customarily
incidental” but also from courts around the country that have interpreted that phrase.

i. The plain meaning of the phrase “customarily incidental”
p Y

makes clear that the proposed use must be relatively common
and minor.
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At the May 23, 2022 hearing, this Board expressed interest in the meaning of the phrase
“customarily incidental.” While the Zoning Regulations do not define that phrase,
dictionaries around the country have. According to those dictionaries, the plain meaning
of the terms “customarily” and “incidental” are as follows:

e Oxford Languages Dictionary: “Customarily” means “in a way which follows
customs or usual practices; usually.” https://www.google.com/search?q=
customarily&oq=customarily&ags=chrome..69i57j0i51219.6281j1j7&sourceid=c
hrome&ie=UTF-8 (emphasis added).

e Merriam-Webster Dictionary: “Customarily” means “by or according to custom
or established practice.”  https://www.merriam-webster.com/dictionary/
customarily (emphasis added).

e Cambridge Dictionary: “Customarily,” means “in a way that follows the usual
or traditional way of doing something.” https://dictionary.cambridge.org/us/
dictionary/english/customarily (emphasis added).

e Oxford Languages Dictionary: “Incidental” means “accompanying but not a
major part of something.” https://www.google.com/search?q=incidental
+definition&oqg=incidental+&aqgs=chrome.1.69i57j0i433i151216j0i51213.4082j1
j7&sourceid=chrome&ie=UTF-8 (emphasis added).

e Cambridge Dictionary: “Incidental” means “less important than the thing
something is connected with or part of.” https://dictionary.cambridge.org/

us/dictionary/english/incidental (emphasis added).

ii. Courts around the country agree that private airplane landing
strips are not “customarily incidental” to single-family homes.

Courts around the country have endorsed similar definitions. More significantly, in doing
so, they have overwhelmingly agreed with the Environmental Division that private
airplane landing strips are not “customarily incidental” to single-family homes and
therefore may not be permitted as accessory uses.

For example, in Massachusetts, the Appeals Court agreed that the term “incidental”
means that the proposed use must be “subordinate and minor in significance.”
Garabedian v. Westland, 59 Mass. App. Ct. 427, 435, 796 N.E.2d 439, 446 (2003)
(emphasis added). Meanwhile, “ ‘[cJustomarily’ implies a certain commonality of usage,
a history of the lesser uses in conjunction with the primary uses. If the usage is rare,
it is not customary.” 1d. (emphasis added).

Applying these definitions to a landowner’s proposed airplane landing strip and hangars
as an accessory use to his single-family home in Southborough, the court held:

An 1,800-foot airstrip and airplane hangar are not
minor. The taking off and landing of airplanes have
an impact well beyond the boundaries of the land on
which the airstrip and hangar are located. It is a very
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large scale activity. Keeping elephants is different
than keeping a dog, and it toys with language
to say maintaining a landing strip and
hangars is incidental to a single family house.
Activity of a certain magnitude is no longer incidental.
Burnham v. Hadley, 58 Mass.App.Ct. 479, 484, 790
N.E.2d 1098 (2003). Neither is maintaining an airstrip
and hangar common.

Id. at 435-36, 796 N.E.2d at 446 (emphases added). Moreover, the mere fact that other
private airplane landing strips existed in the town at issue did not affect this analysis
because “[p]recedent is not the equivalent of common”:

According to the record, there were three airstrips in
Southborough, one with an accompanying hangar,
before [the landowner at issue] built his facilities in
1984. Precedent is not the equivalent of
common, and one such airplane hangar and three
airstrips in a town of 14.1 square miles do not constitute
a common use. It follows that such uses are not
customarily incidental to a single-family
house.

1d. at 436, 796 N.E.2d at 446 (emphases added).

In Pennsylvania, the Commonwealth Court—also an appeals court—found similarly.
There, the court looked to the dictionary definition of the term “incidental” and held that
it means “ ‘being likely to ensue as a . . . minor consequence . ...”” Risker v. Smith Twp.
Zoning Hearing Bd., 886 A.2d 727, 732 (Pa. Commw. Ct. 2005), citing Merriam-
Webster’s Collegiate Dictionary (11th ed. 2003). Applying that definition to alandowner’s
“proposed one hundred foot wide and nineteen hundred foot long landing strip” as an
accessory use to his single-family home, the court held:

[T]he proposed landing strip’s impact on the
Property and its surrounding neighbors will
not be “of minor consequence” to the single-
family dwelling and, thus, not “clearly incidental . . . to
the main structure or principal use of the land.”
Landowners contend that the antique airplane, as it
flies over a neighboring home, will emit no greater
noise than a household blender. (Test. 12—18—-03 at
45—47.) However, [the landowner at issue], in
response to a neighbor’s accusation that he flew over
his house so close that he could “count the tires on his
plane,” admitted to flying over neighboring homes.
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(Test. 12—18-03 at 83—-84.) There is substantial
evidence to support the [Zoning Board]’s finding that
the construction of the proposed landing strip
will dramatically change the character of the
principal use of the property.

Id. (emphases added).

Finally, the Ohio Court of Appeals also assessed the exact same language of “customarily
incidental.” In doing so, the court held that “the word ‘customary’ is defined in Webster’s
Third International Dictionary as: ‘agreeing with custom: established by custom:
commonly practiced, used or observed: * * *.” In Webster’s Collegiate Dictionary, fifth
edition, the definition is: ‘agreeing with, or established by custom; established by
common usage; * * *’” Samsa v. Heck, 13 Ohio App. 2d 94, 101, 234 N.E.2d 312, 317
(Ohio Ct. App. 1967) (emphases added). Meanwhile, “[t]he word ‘incident,” when used in
connection with the use of property, is generally said to mean anything which is usually
connected with the principal use, something which is necessary, appertaining to, or
depending upon, the principal use.” Id. (emphasis added).

The court further directly described that accessory uses are “so customarily incidental to
the principal use of the zoning (zoned) lot that it is, as a matter of law, a part of the

’ 9,

permitted use.” ”:

The term ‘accessory uses’ as used by the courts may be
predicated upon a specific provision relating to
accessory uses found in the ordinance, or may be based
upon the concept that whether or not the ordinance
provides for accessory uses, the litigated use is the one
so customarily incidental to the principal use
of the zoning (zoned) lot that it is, as a matter
of law, a part of the permitted use.’

Id. at 98, 234 N.E.2d at 315-16 (emphasis added).

Applying these definitions, the court held that “the storage of an airplane” and “the
creation of an airport for flying in and out of the zoned property” is not an accessory use:

The record here clearly precludes this court from
finding that the storage of an airplane, and the creation
of an airport for flying in and out of the zoned property,
constitutes a use of the property customarily incident
to a single family residential use, or a use so necessary
or commonly to be expected that it cannot be thought
that the zoning resolution was intended to prevent it.
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Id. at 101-02, 234 N.E.2d at 317.

ili. Mpr. Clark’s counsel do not refer to any definitions or
interpretations of the phrase “customarily incidental,” do not
present relevant case law in support of their position, and do
not directly address the Environmental Division’s guidance
that private airplane landing strips are not “customarily
incidental” to single-family homes.

Notably, Mr. Clark’s counsel do not refer to any definitions or interpretations of the
phrase “customarily incidental,” and they fail to address the extensive case law
establishing that airplane landing strips are not customarily incidental to single-family
homes and therefore do not qualify as accessory uses.

Instead, Mr. Clark’s counsel simply ask that this Board ignore the fact that the
Environmental Division has already held that airplane landing strips in the lower
Champlain Valley—which has far more such landing strips than Lincoln—are not
customarily incidental to single-family homes. In doing so, rather than acknowledging
that Valois has never been brought into question by any court, they argue that it
should be ignored because “it has never been cited in another court decision.” Clark
Memorandum, p. 9. In reality, that simply reflects how rare it is for landowners to have
private airplane landing strips attached to their single-family homes. They also
emphasize that the Environmental Division did not cite to other cases interpreting the
phrase “customarily incidental”—which, ironically, they also have not done in their
memorandum. Indeed, their resort to an ad hominem attack on the judge who issued the
Valois decision is not only baseless and strange, but actually indicates that they are unable
to counter the decision’s conclusions.

As for the decision itself, Mr. Clark’s counsel simply state that, because Valois was decided
fifteen years ago—which is actually a very small amount of time when it comes to case
law—the Environmental Division would somehow find differently today.

In doing so, they entirely misconstrue a memorandum from the Transportation Board
regarding municipal approval of restricted landing areas. On this point, counsel for Mr.
Clark state that “according to the Vermont Board of Transportation, personal landing
strips have come to be ‘customarily incidental’ to the residential use of property in recent
years.” Clark Memorandum, p. 8. This Board has that memorandum, and will not find
the phrase “customarily incidental” anywhere in it. Nor for that matter, will this Board
find the conclusion that private airplane landing strips have become “customarily
incidental” to single-family homes. Instead, even though that memorandum is not law
and not binding on this Board, this Board should heed its warning that “[t]hese private
facilities can dramatically change the character of an area and can have negative impacts
while providing a private benefit to few.” Transportation Board Memorandum, p. 1.
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iv.  Private airplane landing strips attached to single-family
homes—whether in Lincoln, the surrounding geographic area,
or Vermont generally—are exceedingly rare.

In fact, according to the most recent compilation of data provided by the Transportation
Board regarding restricted landing areas, there were a mere 76 such sites in the entire
state known to be open. These include not only airplane landing strips but also helipads,
seaplane landing areas, and ultralight landing areas. Moreover, they include areas owned
by hospitals, private companies, the federal government, skydiving and similar centers,
and pest control districts.

Indeed, only thirty-four of those restricted landing areas are private airplane landing
strips owned by individuals. Considering that Vermont’s population is roughly 620,000
people, this data means that there is just one privately owned airplane landing
strip for every 18,235 people. Moreover, while it is unclear from the information
provided by the Transportation Board exactly what number of those are attached to single
family homes, it is clear that a very large portion of those privately owned airplane landing
strips are for communal use or agricultural purposes, or else not attached to single-family
homes. This means that—consistent with common knowledge—private airplane
landing strips attached to single-family homes are exceedingly rare, not
“customarily incidental.”

V. Like the Environmental Division and courts around the country,
this Board should find that private airplane landing strips are not
“customarily incidental” to single-family homes.

Relying on its knowledge of just how rare private airplane landing strips attached to
single-family homes are—and just how much they affect neighboring properties—this
Board should now find that Mr. Clark’s proposed airplane landing strip does not qualify
as an “accessory use.” Doing so would be consistent not only with the plain meaning of
the phrase “customarily incidental” but also with the interpretation and application of
that phrase by the Environmental Division and other courts around the country. In short,
this Board should take note of that extensive guidance and accordingly rescind the permit
issued to Mr. Clark.

ISSUE 2: TO CONSTRUCT AND USE AN AIRPIANE LANDING STRIP
IN LINCOLN, A TANDOWNER MUST FIRST RECEIVE A ZONING
PERMIT—OTHERWISE, THAT AIRPIANE LANDING STRIP IS
ILLEGAL UNDER THE ZONING REGUILATIONS.

While the sole question before this Board is whether the Zoning Administrator should
have issued the permit to Mr. Clark, through their memorandum to this Board, Mr.
Clark’s counsel primarily argue that he does not even require a zoning permit
to construct and use his proposed airplane landing strip. If this argument is
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surprising to this Board or to the residents of Lincoln, it should be; airplane landing strips
in Lincoln obviously require municipal zoning approval.

i. The Lincoln Zoning Regulations do not contain a technicality or
loophole allowing single-family homeowners to construct and
use private airplane landing strips without municipal zoning
approval.

In support of their position, Mr. Clark’s counsel primarily write that “there is no dispute
that the current Regulations do not address, permit or deny landing areas on property in
Lincoln in any manner” and “the Board also cannot read into the Regulations restrictions
which are not expressed.” Clark Memorandum, p. 3. According to Mr. Clark’s counsel,
“while there are some Vermont towns in which the zoning regulations specify that any use
not expressly permitted is prohibited, Lincoln is not one of them.” Id.

This argument ignores the clear language of Lincoln’s Zoning Regulations, which make
clear that all those uses that are not “specifically allowed” in a district are either
impermissible or else may be evaluated and approved by this Board as “conditional uses.”
Zoning Regulations, p. 67. As previously described, the definition of “permitted use”
states that all those uses that are not “specifically allowed” in a district are either “illegal,”
“non-conforming,” or “[c]onditional [u]ses”:

A use which shall be allowed upon approval of the
Zoning Administrator after determining that such use
is specifically allowed in the district, excluding
illegal uses and non-conforming uses (see Conditional
Uses).

Zoning Regulations, p. 67 (emphasis added). This definition of “permitted use” is
functionally identical to the definition of permitted use in the Hinesburg Zoning
Regulations, which Mr. Clark’s counsel cite in support of their position. Those regulations
state that all those uses that are not “expressly permitted” in a district are either
“prohibited” or “conditional uses”:

The permitted uses, as described in each of the
following respective districts, are permitted as set forth
in each specific district. Any use not expressly
permitted is prohibited except those uses, which may
be allowed as conditional uses as set forth hereafter.

Hinesburg Zoning Regulations, p. 3 (emphasis added). Where the Lincoln Zoning
Regulations state that a use must be “specifically allowed” in a district, or else it is either
“illegal,” “non-conforming,” or a “[c]onditional [u]se,” that is functionally identical to
where the Hinesburg Zoning Regulations state that a use must be “expressly permitted”
in a district, or else it is either “prohibited” or a “conditional use.” In other words, there
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does not exist some technicality or loophole in the Lincoln Zoning
Regulations that allows single-family homeowners to construct and use private
airplane landing strips on their property—anytime and anywhere—without municipal
zoning approval.

ii. Pursuant to the Zoning Regulations, constructing an airplane
landing strip is “development.”

In further support of their argument that no municipal zoning approval is required to
construct and use an airplane landing strip, Mr. Clark’s counsel write that “[a] zoning
permit is only required for ‘land development’ or a ‘substantial change of use.”” Clark
Memorandum, p. 4. They then state that the proposed airplane landing strip “is not ‘land
development’ because it is not a ‘building’ or ‘structure’ ” and “instead is ‘merely a mowed
strip of grass in a meadow.” ” Id. Meanwhile, they further suggest that using that airplane
landing strip for taking off and landing is not a “substantial change of use” of the property
because “driving vehicles on residential property does not require a zoning permit.” Id.

atp. 5.

As for whether constructing the airplane landing strip would be “development,” it is
important to note that the contention by Mr. Clark’s counsel that the airplane landing
strip would be “merely a mowed strip of grass in a meadow” is—much later—contradicted
by their actual description of the proposed airplane landing strip. Id. As they describe,
“[t]he proposal by the Clarks is to connect two existing meadows by clearing and leveling
land and planting grass.” Id. at p. 18. The attached satellite photographs corroborate this
description; there is no currently existing 1500’ by 60’ grassy strip. Instead, a very large
portion of trees will have to be cleared, and then excavation equipment will be required
to extensively level the land. Id. Only after those considerable alterations are complete
will grass then be planted. Id.

Analysis of these proposed alterations in light of the Zoning Regulations make clear that
they are the exact type of “change in the use of . . . land” that the Zoning Regulations are
intended to regulate:

DEVELOPMENT: The division of a parcel into two or
more parcels, the construction, reconstruction,
conversion, structural alteration, relocation, or
enlargement of any building or other structure, or of
any mining, excavation, landfill or pond, and any
change in the use of any building or other
structure, or land, or extension of use of the
land.

Zoning Regulations, p. 64. Simply put, the land is not currently used for airplane takeoffs
and landings, and to allow for that will require a change in the land: clearing a large
portion of trees and then extensively levelling the land. Unsurprisingly, this is why
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municipal approval is sought all over this country for aircraft landing sites, and applicants
had to go through municipal zoning approval here in Vermont in the Valois case, and in
other states in the Garabedian, Risker, and Samsa cases, among many others.

ili. Constructing and using a 1500’ by 60’ private airplane landing
strip is not a “de minimis” use of a property.

Many property uses simply do not require municipal zoning permits, whether that be
building a garden, owning a barbecue, hunting, or driving across one’s field. As the
Vermont Supreme Court has stated, “certain recreational activities. .. are de minimis
uses of private property which are neither regulated nor contemplated by the zoning
regulations.” In re Scheiber, 168 Vt. 534, 539, 724 A.2d 475, 478 (1998); see also In re
Laberge Moto-Cross Track, 2011 VT 1, Y12, 189 Vt. 578, 15 A.3d 590 (stating that
“[a]ctivities such as covering a pile of unsightly rocks with dirt, or clearing a private path
for walking, hiking, or cross-country skiing, or terracing garden beds larger than ten-feet
by ten-feet” do not fall under the jurisdiction of zoning regulations). However, once a use
ceases to be “de minimis,” it falls under the jurisdiction of zoning regulations. Id.

Constructing and using a private airplane landing strip is not a “de minimis” use of a
property. Indeed, as common knowledge and experience indicate, airplane landing strips
can dramatically change the character of an area because “[t]he taking off and landing
of airplanes have an impact well beyond the boundaries of the land.” Garabedian, 59
Mass. App. Ct. at 435-36, 796 N.E.2d at 446. Whereas Mr. Clark’s counsel argue that
“landowners are allowed to drive an airplane[] on their property, and this activity is not a
‘substantial change of use’ in a property,” that representation is of course fundamentally
flawed. Clark Memorandum, p. 5. Contrary to the representations of Mr. Clark’s counsel
in their memorandum, Mr. Clark is not proposing to simply “drive” his airplanes on his
property—a comical idea. In fact, he is proposing to construct an airplane landing strip
that allows him to take off and land at least five days each week. As established by the
Environmental Division through its Valois decision, as well as courts around the country,
those proposed uses fall under the jurisdiction of zoning regulations.

Moreover, as to the argument by Mr. Clark’s counsel that “[i]n Lincoln, driving vehicles
on residential property does not require a zoning permit,” and “aircraft vehicles should
be treated the same as all other vehicles,” this conclusion is of course fundamentally
flawed. Clark Memorandum, p. 5. As common-sense dictates, a plane is not the same as
a truck, an ATV, a snowmobile, or a horse; those uses on single-family residences range
from quite common to absolutely ubiquitous. In contrast—and as described previously—
private airplane landing strips on single-family residences are exceedingly rare.

iv.  Lincoln—like other municipalities all over Vermont and this

country—has zoning authority to regulate airplane landing
strips.
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Finally, to the extent that Mr. Clark’s counsel argue that municipalities have no authority
to permit airplane landing strips because of preemption by the Federal Aviation
Administration (FAA), that argument is—again—incorrect.

In 1958, as a result of rapid advances in aviation technology and several high-profile
aviation accidents, Congress passed the Federal Aviation Act, which created what is now
known as the Federal Aviation Administration (FAA). That act declared that “[t]he United
States Government has exclusive sovereignty of airspace of the United States.” 49
U.S.C. § 40103 (emphasis added). Today, the FAA’s authority encompasses regulation of
airspace use, air traffic control, safety, and aircraft noise. 49 U.S.C. §§ 40103, 44502, and
44701-44735. Congress has further directed the FAA to “prescribe air traffic regulations
on the flight of aircraft” for navigating, protecting, and identifying aircraft; protecting
individuals and property on the ground; using the navigable airspace efficiently; and
preventing collision between aircraft, between aircraft and land or water vehicles, and
between aircraft and airborne objects. 49 U.S.C. § 40103(b)(2).

Broadly speaking, the federal government has exclusive authority to regulate aircraft once
they are airborne—largely for safety purposes. This makes sense, as the federal
government—unlike states or municipalities—has the technical prowess to do so in an
effective way. Indeed, as the Second Circuit Court of Appeals has observed, the Federal
Aviation Act “was enacted to create a uniform and exclusive system of federal regulation
in the field of air safety . . . . [It] was passed by Congress for the purpose of centralizing
in a single authority . . . the power to frame rules for the safe and efficient use of the
nation’s airspace.” Air Transp. Ass’n of Am., Inc. v. Cuomo, 520 F.3d 218, 224-25 (2d
Cir. 2008) (internal quotation marks omitted) (emphases added). In other words,
“Congress intended to occupy the field of air safety,” and the Federal Aviation Act
“impliedly preempts” the entire “field of air safety.” Goodspeed Airport LLC v. E.
Haddam Inland Wetlands & Watercourses Comm’n, 634 F.3d 206, 210-11 (2d Cir. 2011)
(emphases added).

This preemption of the “field of air safety” does not preempt municipal zoning authority.
Id. Indeed, as the FAA itself states, “[1]Jaws traditionally related to state and local police
power . . . generally are not subject to federal regulation.” State and Local Regulation of
Unmanned Aircraft Systems (UAS) Fact Sheet (December 17, 2015), accessed from
https://www.faa.gov/uas/resources/policy library/media/ UAS Fact Sheet Final.pdf
(emphasis added). Those valid local powers pertain to “land use, zoning, privacy,
trespass, and law enforcement operations.” Id. (emphasis added). Moreover—again
according to the FAA—those valid local powers specifically allow municipalities to
regulate “the location of aircraft landing sites”:

Congress has provided the FAA with exclusive
authority to regulate aviation safety, the efficiency of
the navigable airspace, and air traffic control, among
other things.
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However, these powers are not the same as
regulation of aircraft landing sites, which
tnvolves local control of land and zoning.
Laws traditionally related to state and local
police power—including land use, zoning,
privacy, and law enforcement operations—
generally are not subject to federal
regulation.

Cities and municipalities are not permitted to have
their own rules or regulations governing the operation
of aircraft. However, as indicated, they may
generally determine the location of aircraft
landing sites through their land use powers.

FAA Statement—Federal vs. Local Drone Authority (July 20, 2018), accessed from
https://www.faa.gov/ newsroom/faa-statement-federal-vs-local-drone-authority.
(emphases added).

This explanation—directly from the FAA itself—of the difference between FAA regulation
of airspace safety versus valid local regulation of “land use, zoning, privacy,” firmly
establishes that “[c]ities and municipalities . . . . may generally determine the location of
aircraft landing sites through their land use powers.” Id. This is why municipal approval
is sought all over this country for aircraft landing sites, as attested to here in Vermont in
the Valois case, and in other states in the Garabedian, Risker, and Samsa cases, among
many others. Moreover, this is why the suggestions by Mr. Clark’s counsel that this Board
has no jurisdiction over Mr. Clarks’ proposed airplane landing strip is entirely incorrect.

Accordingly, this Board not only has jurisdiction over Mr. Clark’s proposed airplane
landing strip but also should rescind the accessory use permit issued to Mr. Clark.

Sincerely,
Monaghan Safar Ducham PLLC

Cle CZ

Christian S. Chorba, Esq.
Claudine S. Safar, Esq.
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From
Subject
Date

To

: Christian Chorba cchorba@msdvt.com
: Re: RLA List

: June 7, 2022 at 10:43 AM

: Zicconi, John John.Zicconi@vermont.gov

Great! Thanks so much. This is very helpful.

-Christian

On Jun 6, 2022, at 10:00 AM, Zicconi, John <John.Zicconi@vermont.gov> wrote:

Christian,

To answer your questions.
e Typeis A = Airport, H = Heliport, S = Seaplane, U = Ultralight.
e Ownership is | = Private, P = Public, M = Municipal.
e The rest of the stuff relates to coordinate abbreviations for latitude, degrees,
minutes, seconds (LaDMS) and longitude, degrees, minutes, seconds (LoDMS).

| hope this helps. Please let me know if you have further questions.

John Zicconi

Executive Secretary

Vermont Transportation Board &

Vermont New Motor Vehicle Arbitration Board
134 State Street

Montpelier, VT 05620

802-343-7280

From: Christian Chorba <cchorba@msdvt.com>
Sent: Friday, June 3, 2022 9:08 AM

To: Zicconi, John <John.Zicconi@vermont.gov>
Subject: Re: RLA List

EXTERNAL SENDER: Do not open attachments or click on links unless you
recognize and trust the sender.
John,

Thanks so much for this. | do have some questions about the terms used in this
document. Namely, what is the meaning of the following terms:

Type: Avs. Hvs. Svs. U

Ownership: P vs. |

And then also LaD, LaM, LaS, LoD, LoM, LoS at the top.
Thanks.

-Christian

On Jun 2, 2022, at 3:36 PM, Zicconi, John <John.Zicconi@vermont.gov>

wrote:


mailto:Chorbacchorba@msdvt.com
mailto:Chorbacchorba@msdvt.com
mailto:JohnJohn.Zicconi@vermont.gov
mailto:JohnJohn.Zicconi@vermont.gov
mailto:John.Zicconi@vermont.gov
mailto:cchorba@msdvt.com
mailto:John.Zicconi@vermont.gov
mailto:John.Zicconi@vermont.gov

Christian,

Attached is the RLA list. It’s pretty self-explanatory, and is broken up by
categories like open, closed or unknown. If you have questions, please let
me know.

As for a map: The latest | have is dated 2018. I’'m checking with VTrans to
see if they have one that has been updated since then. Once | have the
latest version, I'll send it along in a separate email.

John Zicconi

Executive Secretary

Vermont Transportation Board &

Vermont New Motor Vehicle Arbitration Board
134 State Street

Montpelier, VT 05620

802-343-7280

<RLA List.xlsx>
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59 Mass.App.Ct. 427
Appeals Court of Massachusetts,
Worcester.

John H. GARABEDIAN

V.

Mary WESTLAND & others'

(and three companion cases).

No. 01-P-1309.
I
Argued April 11, 2003.
|
Decided Sept. 26, 2003.

Synopsis

Land owner who operated what he described as a “private
airport” brought declaratory judgment action against town
officials and neighbors regarding whether he could bring fill
onto his land as matter of right in order to extend runway.
Land owner also sought review of building inspector's cease
and desist order regarding runway and denial of permit to
build second hangar. Neighbors brought motion to dismiss
under anti-strategic litigation against public participation
(anti-SLAPP) statute. The Superior Court Department,
Worcester County, James P. Donohue, J., granted the anti-
SLAPP motion, and the trial court, Francis R. Fecteau, J.,
granted land owner's summary judgment motion on fill claim,
which was affirmed on appeal. Following trial, the court
entered judgment for neighbors and town officials on issue
of whether land owner was entitled to build second hangar,
entered judgment for land owner on issue of whether first
hangar and airstrip were permitted, and affirmed denial of
permit to build extension to first hangar. On appeal, the
Appeals Court, Kass, J., held that: (1) neighbors were not
entitled to dismissal under anti-SLAPP statute; (2) airstrip
and hangars were not accessories to primary use of land as
single family residence; (3) neighbors had notice barn was
used as hangar more than six years before they asked building
inspector to enforce zoning laws and thus enforcement
was barred by statute of limitations; (4) defense of laches
precluded neighbors from challenging existence of airstrip;
and (5) expansion of airstrip was not accessory to primary
residential use of land.

Vacated in part; otherwise affirmed.

Attorneys and Law Firms

**441 *428 John O. Mirick (Patricia L. Davidson with
him), Worcester, for John H. Garabedian.

Jonathan Shapiro, Boston, for Michael Johnston.

Barry A. Bachrach, Worcester, for Board of Selectmen of
Southborough.

Gary S. Brackett, Worcester, for Mary Westland.
Present: PORADA, KASS, & GREENBERG, JJ.
Opinion
KASS, J.

At the center of four actions that were consolidated for trial
is a controversy over whether John H. Garabedian could
maintain and expand an airplane hangar and a landing strip
—facilities he described in a letter as “my private airport”—
as an accessory use customarily incidental and subordinate to
his residence. The parties also dispute whether G.L. c. 231, §
59H (the “anti-SLAPP” statute), is applicable to Garabedian's
complaint for a declaratory judgment about whether he could
bring fill upon his land as matter of right.

1. Facts. We take our facts from the careful and detailed
findings of the trial judge. Garabedian, who is in the
radio broadcasting business, lives at 24 Fairview Drive,
Southborough, a property located in a residential zoning
district. He restores and flies classic airplanes as a hobby.
Garabedian first acquired a pilot's license in 1976. He flies
about 100 hours per year. Until he built his own airstrip,
he most often stored his airplane at, and flew in and out
of, the Marlborough Airport, some six miles away from his
residence.

In 1984, Garabedian received permission from the Federal
Aviation Administration (FAA) to build a private grass
airstrip, 1,800 feet long, fifty feet wide, usable between
sunrise and sunset only, and only in VFR (visual flight rules)
conditions. There would be no lights. With that permission
in hand, Garabedian visited with the building inspector of
Southborough to *429 talk about his plans for the airstrip.
The building inspector, who was aware of *%442 three
extant private turf airstrips in Southborough, talked in turn to
town counsel. On the basis of that consultation, the building
inspector determined that Garabedian's proposed strip was a
use accessory to his residence, and that he required no permit
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to do the required land work. Garabedian, therefore, did not
apply for a building permit for the airstrip.

A hangar for his airplanes (by then he owned more than
one aircraft) did, however, require a building permit, and
Garabedian applied for one on September 11, 1984. “Airplane
hangar” was not among the preprinted use boxes on the
permit application; upon consultation with the building
inspector, Garabedian checked the box marked “other” and
wrote “barn.” FAA documents that Garabedian submitted
to the building inspector were part of the building permit
application.

Garabedian began work on the airstrip in the summer of
1984 and on the barn/hangar in the autumn of 1984. The
airstrip was usable in the autumn; the hangar, a metal-clad
wood-frame structure, was completed in the spring of 1985.
For ten years, Garabedian used his private airport without
incident. His collection of planes grew to ten, seven of which
he customarily stored in Southborough. During that period
he paved the central thirty feet of the airstrip and, with FAA
permission, installed low intensity runway lights so that he
could land in the evening. The number of flights to and from
his Southborough strip did not increase.

At the end of the airstrip the grade dropped sharply. To
give himself more “run out” space on landings, Garabedian
hired a contractor in August, 1995, to truck in fill to even
the grade and extend the runway. Eighteen-wheel gravel
haulers rumbled by, or worse, stacked up along the property
of neighbors. The neighbors complained to State and local
officials, who required certain equipment repairs and removal
of unclean fill, but the authorities did not order the job to stop.
One neighbor, Johnston, a party to this case, photographed
truckers with a video camera. They in turn attacked him
and grabbed his camera. When work resumed at the end
of February, 1996, the temperature of the antagonists was
markedly higher. Now the neighbors protested vigorously
at town hall. On February 28, 1996, the building %430
inspector issued an order to Garabedian to desist from
bringing fill onto his land.

In the face of the altercations that had taken place and the
cease and desist order of the building inspector, Garabedian
on March 15, 1996, brought a complaint for declaratory
and injunctive relief regarding whether he could, as he
maintained, bring fill onto his land as matter of right; i.e.,
that no State or local law forbade his so doing. The complaint
named as defendants—in addition to the town selectmen,

building inspector, and director of public works—the two
neighbors, Johnston and Westland, who had challenged his
right to bring in fill. Johnston and Westland responded with

a special motion to dismiss under the anti-SLAPP? statute, a
motion that a judge of the Superior Court allowed. We shall
consider the correctness of that action presently.

Garabedian also sought review of the building inspector's
cease and desist order from the Southborough board of
appeals (board). The board decided on June 19, 1996,
in addition to affirming the building inspector's denial of
a permit for Garabedian to build a second hangar, that
Garabedian had the right to bring fill onto his property, albeit
subject to restrictions that the board established. From those
administrative **443 decisions, Garabedian appealed to the
Superior Court in a second action, under G.L. c. 40A, §
17. One aspect of the controversy has been disposed of. A
second judge of the Superior Court, i.e., not the one who
allowed the anti-SLAPP motion in the declaratory judgment
action, decided on Garabedian's summary judgment motion
that no by-law of Southborough precluded Garabedian from
filling his land. She ruled that the town could not conjure
a restriction on Garabedian's right to fill on the basis of
their anticipation that he would attempt to make an unlawful
use of the re-graded property (i.e., an expanded airstrip
with a second hangar). The town officials and Johnston and
Westland appealed to this court and we, in an unpublished
memorandum and order under our Rule 1:28, affirmed the
reasoning and decision of the *431 Superior Court judge.
See Garabedian v. Zoning Board of Appeals of Southborough,

52 Mass.App.Ct. 1101, 749 N.E.2d 723 (2001).>

That left before a third Superior Court judge the following
matters for consolidated trial: (a) Review under G.L. c. 40A,
§ 17, of whether Garabedian was entitled to a permit to
build a second hangar on the ground that, as his growing
airplane collection was just a hobby, the new structure,
as the first hangar, was an accessory use, i.e., customarily
incidental and subordinate to his residence under the town
zoning by-law. The trial judge decided the second hangar
was beyond customarily incidental use and ruled that the
board, in affirming the building inspector's denial of a permit
for the second building, had acted within its authority. (b)
Whether the original barn/hangar was an accessory use within
the meaning of the by-law. The two neighbors, acting under
G.L. c. 40A, § 7, had requested that the building inspector
enforce the zoning law and order Garabedian to stop using the
first hangar and the airstrip because they were not accessory
uses within the meaning of the by-law. The building inspector
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declined to do so; the board of appeals affirmed; and the
neighbors asked for judicial review of that board decision.
Again, the trial judge decided the board had acted within its
authority. (c) Review of denial of a permit that Garabedian
had applied for to build a 104—foot by 48—foot extension to
the first hangar. The trial judge affirmed the denial.

2. Dismissal of declaratory judgment complaint under anti-
SLAPP statute. Opposition activity to Garabedian's earth
moving operations had come from certain of his neighbors,
notably Johnston and Westland. They told drivers of trucks
bringing in fill that the drivers were engaged in an illegal
operation and might be liable for what they were doing.
Johnston, a television cameraman, photographed trucks, an
act that the grading contractor thought sufficiently hostile and
intimidating to warrant reciprocation in the form of beating up
Johnston and taking his camera. There was also, ultimately,
official action in the form of the building inspector's cease and
desist order.

In that venomous and unstable setting, Garabedian filed
his complaint for a declaration, pursuant to G.L. c. 231A,
that he *432 could bring fill onto his land as a matter
of right, and for an injunction restraining interference with
that right. The complaint states that Garabedian had received
a cease and desist order from the building commissioner.
Orders of public officials are not generally appropriate subject
matter for declaratory judgment, if, as **444 in the case
of a building inspector, there are administrative remedies to
exhaust. East Chop Tennis Club v. Massachusetts Commn.
Against Discrimination, 364 Mass. 444, 450-451,305 N.E.2d

507 (1973).4 Compare lodice v. Newton, 397 Mass. 329, 333—
334, 491 N.E.2d 618 (1986). None of the defendants has
raised the point, however, and, in any event, the complaint for
declaratory judgment directs itself materially to the private
challenges against Garabedian's project.

As noted, a judge of the Superior Court allowed the special
motion of Johnston and Westland brought under G.L. c. 231,
§ 59H, to dismiss the complaint. Some of the challenges
thrown up by the defendants Johnston and Westland to
Garabedian had the character of “petitioning activity” as
that has been described in the anti-SLAPP statute, G.L. c.
231, § 59H, and by decisional law interpreting that statute.
They had made representations to town and State officials
in hope of obtaining public intervention in Garabedian's
land filling work, they had summoned police, they had
leafleted the neighborhood to encourage opposition at public
meetings, and they had organized residents to attend public

meetings. Other aspects of their intervention, however, were
private and lacked the characteristics of petition, namely
the harassing of Garabedian's contractor and the somewhat
intrusive surveillance of Garabedian's activity.

A motion to dismiss under G.L. c¢. 231, § 59H, lies if
the movant shows that the plaintiff's claims are based on
the petitioning activities of the movant alone and have no
substantial basis beyond those activities. Duracrafi Corp. v.
Holmes Prod. Corp., 427 Mass. 156, 167-168, 691 N.E.2d
935 (1998). Baker v. Parsons, 434 Mass. 543, 550, 750
N.E.2d 953 (2001). Petitions, by definition, are addressed
to *433
defendants on the ground, involving Garabedian's grading

someone. The direct action of the individual

contractor, the proclamations and warnings to the contractor's
truck drivers, and the picture taking, were activities based on
assertions by the neighbors of a legal position and involved no

supplication to higher authority.5 The target of those activities
was Garabedian. His declaratory judgment action, therefore,
was not based alone on the petitioning activities of the
neighbors. Contrast MacDonald v. Paton, 57 Mass.App.Ct.
290,295,782 N.E.2d 1089 (2003). For that reason, if no other,
the motion to dismiss should not have been allowed, and there
were other reasons to have denied it.

A complaint for a declaratory judgment is the least aggressive
of complaints. Its purpose “is to remove, and to afford relief
from, uncertainty and insecurity with respect to right, duties,
status and other legal relations.” G.L. c. 231A, § 9, inserted
by St.1945, ¢. 582, § 1. See Boston v. Keene Corp., 406 Mass.
301, 304-305, 547 N.E.2d 328 (1989). There was plainly
a difference of opinion between Garabedian and certain
neighbors about whether he had a right to bring in fill and
change the grade on some of his land. With his project begun
and under siege, Garabedian was not doomed to proceed at
risk of acting in violation of law, becoming obliged to undo
work done, or to be liable for damages. He was, under *%445

G.L. c. 231A, § 1, entitled to find out what his rights were.
The declaratory judgment action asserted no wrongdoing on

the part of the defendants; it asked for no damages.6 Such
assertions are hallmarks of the bullying sort of action that the
anti-SLAPP statute aims to discourage. Here, the neighbor
defendants were not placed at risk of paying damages and,
had they been content to do so, could have let the town carry

the case for them.” The declaratory judgment action did not
expose them inevitably to legal fees. Section 59H speaks in
*434 terms of the assertion of a civil claim, counterclaim,

or cross claim against a party.8 The petition for declaratory
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judgment here made no claims against a party in the sense of
the statute.

A third reason to have denied the § 59H motion to dismiss is
that such a motion shall not be granted if the nonmoving party
shows by a preponderance of evidence that the petitioning
activity is “devoid ... of any arguable basis in law” and the
moving party's acts caused “actual injury to the responding
party.” G.L.c. 231, § 59H. See Baker v. Parsons, 434 Mass. at
552-555, 750 N.E.2d 953. There was no showing of a basis,
in the by-laws of Southborough or elsewhere, to regulate the
kind of land filling that Garabedian was carrying on. The
board of appeals of Southborough conceded as much in the
summary judgment proceedings that resulted in a ruling in
Superior Court, affirmed on appeal, that as Garabedian's land
was neither in a flood plain district nor contained a wetland,
no statutory prohibition limited Garabedian's right to place fill

on his property to equalize the grade.9 As to injury, the delays
and consequent costs imposed on Garabedian supplied that
condition.

3. Whether the second hangar and enlargement of the first
hangar were accessory uses within the meaning of the by-law.
No provision in the Southborough zoning by-law speaks to
the building and use of an airstrip or a hangar for airplanes.
The handle in the by-law at which Garabedian grasps is
that concerning accessory uses. These facilities, he contends,
are accessories to the primary use of his land for a single-
family residence. The Superior Court judge concluded that
the proposed second hangar, the extension of the first hangar,
and the extension of the airstrip did not qualify as accessory
uses because those facilities were not customarily incidental
in Southborough to the primary allowed use, single-family
residence. This is not the first time that Massachusetts courts
have had occasion to consider whether a private airstrip and
an airplane storage shed, *435 i.e., a hangar, are permissible
accessory uses. In Harvard v. Maxant, 360 Mass. 432, 275
N.E.2d 347 (1971), the court interpreted a zoning by-law
definition of accessory use that was substantially similar to
the one in force in Southborough. Section II of the latter

**%446 provides: “Accessory Building or Use: building,
structure, or use customarily incidental and subordinate to the
principal permitted use of building or land, located on the
same lot as the principal permitted building or use, and not
prohibited by this By—Law.”

An incidental use, the court wrote in Maxant, is one that is
“dependent on or pertains to the principal or main use.” /d. at
437,275N.E.2d 347. By way of illustration, the court recalled

that in Pratt v. Building Inspector of Gloucester, 330 Mass.
344, 346-347, 113 N.E.2d 816 (1953), it had decided that a
stable for the keeping of two horses for show purposes and as
family pets was not commonly to be expected in connection
with a single family house, although “[i]f the same question
were presented as of the year 1900 ... it is possible that a
different answer would be required.” /d. at 347, 113 N.E.2d
816.

By way of further explication of what “incidental” and
“customarily” mean as they bear on the zoning classification
of “accessory use,” the court said that “incidental” meant
the use was subordinate and minor in significance. Harvard
v. Maxant, 360 Mass. at 438, 275 N.E.2d 347. “Incidental”
also incorporates the idea of subordinate to the primary use
(in this case a dwelling) and in reasonable relation to the
primary use. Ibid. See Lawrence v. Zoning Bd. of Appeals
of N. Branford, 158 Conn. 509, 512-513, 264 A.2d 552
(1969), to which the Maxant court cited extensively. The
word also connotes something minor or of lesser importance.
Old Colony Council—Boy Scouts of Am. v. Zoning Board of
Appeals of Plymouth, 31 Mass.App.Ct. 46, 48, 574 N.E.2d
1014 (1991). Cunha v. New Bedford, 47 Mass.App.Ct. 407,
411-412, 713 N.E.2d 385 (1999). By those criteria, a garden
shed, a plant conservatory, a garage, a swimming pool, and
a tennis court might be examples of accessory uses to a
residence. “Customarily” implies a certain commonality of
usage, a history of the lesser uses in conjunction with the
primary uses. If the usage is rare, it is not customary. Harvard
v. Maxant, supra at 439, 275 N.E.2d 347.

An 1,800—foot airstrip and airplane hangar are not minor. The
*436 taking off and landing of airplanes have an impact well
beyond the boundaries of the land on which the airstrip and
hangar are located. It is a very large scale activity. Keeping
elephants is different than keeping a dog, and it toys with
language to say maintaining a landing strip and hangars is
incidental to a single family house. Activity of a certain
magnitude is no longer incidental. Burnham v. Hadley, 58
Mass.App.Ct. 479, 484, 790 N.E.2d 1098 (2003). Neither is
maintaining an airstrip and hangar common. According to
the record, there were three airstrips in Southborough, one
with an accompanying hangar, before Garabedian built his
facilities in 1984. Precedent is not the equivalent of common,
and one such airplane hangar and three airstrips in a town

of 14.1 square miles do not constitute a common use. 'V Tt
follows that such uses are not customarily incidental to a
single-family house. For those reasons, the trial judge rightly
decided that the board of appeals had acted within its authority
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in affirming the building inspector's denial of a permit to build

the second hangar and the extension to the first hangar. 1

**%447 4. Status of hangar built in 1984. Not until March 11,
1996, did neighbors of Garabedian ask the building inspector
to enforce the zoning law (see G.L. c. 40A, § 7) by requiring
Garabedian to remove the hangar he had completed in 1985
and had used for the intervening eleven years. The building
inspector declined to do so on the ground, as he put it, that
the statute of limitations had expired. The board of appeals
affirmed that action.

Section 7 of G.L. c. 40A, inserted by St.1975, c. 808, § 3,
provides that “if real property has been improved and used
in accordance with the terms of the original building permit
issued by a person duly authorized,” no action shall lie to seek
“abandonment, limitation or modification of the use allowed”
by such a permit, unless commenced within six years of the
alleged violation of law. Within a month of filing his building
permit application, Garabedian had furnished the building
*437 inspector with approvals of the FAA for his airstrip.
That was on November 7, 1984.

Garabedian's neighbors12 complain that they were deceived
because his building was described on the building permit as
a “barn,” the term that the building inspector chose. Given the
accompaniment of FAA materials, any person inspecting the
building permit documents would not have supposed the barn
was for animals. They would know that the barn was for the
storage of things mechanical, a purpose consistent with one of
the lexical definitions of a barn. See Webster's Third New Intl.
Dictionary 177 (1993). Certainly the taking off and landing
of airplanes, which preceded and followed construction of the
hangar, served notice to the neighbors what permission had
been granted, even without reference to documents on file at
town hall.

The trial judge, who found as a fact that the neighbors knew
about the use of the structure built from the inception of the
process, correctly ruled that the challenge to the first hangar
was barred by the permit-related six-year limitations period
in G.L. c. 40A, § 7.

5. Status of airstrip constructed in 1984. Neither by the
definition of structure in the Southborough by-law, nor that

furnished in case law, see Williams v. Inspector of Bldgs. of

Belmont, 341 Mass. 188, 190-191, 168 N.E.2d 257 (1960),

was the airstrip a structure. The airstrip, therefore, does not
enjoy the benefit of the ten-year limitations period under G.L.
c. 404, § 7, for structures erected without a permit. See Lord
v. Zoning Bd. of Appeals of Somerset, 30 Mass.App.Ct. 226,
228,567 N.E.2d 954 (1991).

The town does not challenge the existence or use of the
existing airstrip, but the neighbors do. As against them,
Garabedian raised the defense of laches. The trial judge found
that the neighbors had slept on their rights for eleven years
before filing a complaint, and that Garabedian has changed
position by improving and maintaining his airstrip and buying
airplanes to use on it. To that degree, the inactivity of the
neighbors contributed to a prejudicial change of position by
Garabedian. The elements of laches are present. See *438
West Broadway Task Force v. Boston Hous. Authy., 414
Mass. 394, 400, 608 N.E.2d 713 (1993); Myers v. Salin, 13
Mass.App.Ct. 127, 137-140, 431 N.E.2d 233 (1982); Feinzig
v. Ficksman, 42 Mass.App.Ct. 113, 118, 674 N.E.2d 1329
(1997). The findings of fact as to laches by the trial judge,
when based on oral evidence, will not be disturbed by a
reviewing court unless clearly erroneous. Myers v. Salin,
supra at 138, 431 N.E.2d 233. There is no such error here.

*%448 6. Expansion of the airstrip. By parity of reasoning to
our earlier discussion of whether the hangar was customarily
incidental to the primary residential use, the airstrip expansion
does not qualify as an accessory use.

Conclusion. In the declaratory judgment action, the judgment
is vacated and a new judgment shall enter dismissing the
action against all defendants on the ground of mootness. (See
note 3, supra.) The judgment and order in that case awarding
attorney's fees and costs to Westland and Johnston under G.L.
c.231, § 59H, are also vacated. We affirm judgments denying
enforcement relief as to the existing airstrip and the existing
hangar; affirming the decision of the board of appeals of
Southborough to deny a permit for construction of a second
hangar; and affirming the decision of the board of appeals
of Southborough to deny a permit for construction of the
proposed extension to the existing hangar.

So ordered.

All Citations

59 Mass.App.Ct. 427, 796 N.E.2d 439
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Footnotes

1 Michael Johnston; Robert Garfield (building inspector of Southborough); John Boland (director of the department of public
works of Southborough); Thomas McAuliffe, David W. Parry, and William Christensen (the selectmen of Southborough).

2 The acronym SLAPP stands for “strategic litigation against public participation.”

3 After our decision, the trial judge (see infra ) dismissed as moot Garabedian's declaratory judgment action against the
town officials.

4 But see G.L. c. 240, § 14A, which provides for declarations of rights under municipal land use ordinances or by-laws.
For an illustration of the application of that statute, see Radcliffe College v. Cambridge, 350 Mass. 613, 215 N.E.2d 892
(1966).

5 We are not unaware that the judge who considered the § 59H motion to dismiss concluded that petitioning activity was
the target of the declaratory judgment action; but the fact of the encounters between the neighbors and Garabedian's
contractor is not disputed.

6 The injunctive relief sought in the complaint was dependant upon, and simply a mechanism for enforcement of, any
favorable declaration Garabedian obtained.

7 General Laws c. 231A, § 8, requires that all persons who have any interest which would be affected by the declaration
of rights sought shall be made parties to the declaratory judgment action.

8 The statute, in pertinent part, provides: “In any case in which a party asserts that the civil claims, counterclaims, or cross
claims against said party are based on said party's exercise of its right of petition under the constitution of the United
States or of the commonwealth, said party may bring a special motion to dismiss.” G.L. c. 231, § 59H.

9 Garabedian's contractor acceded to the orders to remove improper fill. That issue was not involved in the declaratory
judgment action.

10 Hornor, Massachusetts Municipal Profiles 2002-2003, at 279 (Information Publications 2002). The population of
Southborough in 1990 was 6,628 and in 2000 was 8,781. Ibid.

11 Of course, a community may adopt zoning by-law provisions that allow airstrips and hangars, most likely subject to special
permit. Southborough, as noted, does not currently have such a provision.

12 In terms of this litigation, the only neighbors involved are Johnston and Westland.

End of Document © 2022 Thomson Reuters. No claim to original U.S.

Government Works.
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Synopsis

Background: Township appealed from an order of the
Court of Common Pleas, Washington County, No. 2004-946,
Pozonsky, J., which reversed a determination of the Township
Zoning Hearing Board (ZHB) that a grass landing strip was
not an accessory use to a single family dwelling.

The Commonwealth Court, No. 2312 C.D. 2004, Cohn
Jubelirer, J., held that airplane landing strip was not a
permitted “accessory use” to single-family dwelling.

Reversed.

Attorneys and Law Firms

*728 Lane M. Turturice, Washington, for appellant, Smith
Township.

William A. Johnson, Washington, for appellees, Dale Risker,
Chester Risker, and Ethel Risker.

BEFORE: FRIEDMAN, Judge, COHN JUBELIRER, Judge,
and SIMPSON, Judge.

Opinion
OPINION BY Judge COHN JUBELIRER.

Smith Township (Township) appeals from an order of the
Court of Common Pleas of Washington County (trial court),
which reversed a determination of the Smith Township
Zoning Hearing Board (ZHB) that a grass landing strip is not
an accessory use to a single family dwelling.

The appellees, Dale Risker and his parents, Chester and
Ethel Risker (collectively referred to as Landowners) sought
permission to construct a one hundred foot wide and nineteen
hundred foot long grass landing strip, with landing lights,
on part of their forty-five acres of land in Smith Township,
Washington County (Property). One of the Landowners,
Dale Risker, owns an antique Piper Cub airplane that he
wants to fly, as a form of recreation, from the Property.
Part of the Property is zoned C—1 Conservation and part
is zoned A—1 Rural; but the proposed landing strip, which
sits atop a reclaimed strip mine, would be located within
the C—1 Conservation district. Dale Risker currently resides
in a single-family dwelling on the Property. The C-1
Conservation district does not permit airports or landing strips
by right or as a conditional use; nevertheless, Landowners
seek to construct the landing strip as an accessory use to a

single-family dwelling.1 Section 601 of the Smith Township
Zoning Ordinance Book defines accessory use as: “[a]
subordinate use which is clearly incidental and related *729
to that of a main structure or main use of land.” (Emphasis
added.)

Landowners filed an Application for a Building and
Zoning Permit to construct a “private landing strip” on the
Property for the “incidental and occasional use by Dale
Risker.” (Test. 12-18-03, Landowner Ex. A.) The Smith
Township Supervisors denied that application because, inter
alia, (1) “the [Property] identified in the application [is]
located in the C—1 Conservation District and airports are not
an authorized use in [that] district”; and (2) “[a] ‘private
landing strip’ is not customarily found as an accessory
structure to a principal use of land and therefore cannot be
considered an accessory use.” (Test. 12—-18-03, Landowner
Ex. B.) Landowners appealed to the ZHB seeking an

interpretation of the ordinance.’ (Test. 12—18-03, Landowner
Ex. C.)

Based on the testimony and exhibits produced,3 the ZHB
noted what, in addition to the grass landing strip, would be
constructed on the Property in connection to the landing strip:

Dale Risker proposed constructing a small accessory
building for housing a tractor and other miscellaneous farm
equipment. The building would be approximately 50’ X 50’
and would also store his plane. There would be minimal
lighting outlining portions of the strip for occasional use.
The nature of the lighting is that it would be activated
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very briefly and lighting would not bleed onto adjoining
properties. In sum, the landing strip would be for the
incidental and occasional personal use by Dale Risker.
(ZHB Decision at 2.) The ZHB also made the following
relevant findings regarding the nature and impact of the
proposed landing strip and the Ordinance's restrictions on
the proposed use:

2. Airports/Private Landing Strips are not an authorized
use in [the C—1 Conservation] District.

*730 3. The Smith Township [O]rdinance does
authorize use of land for taking off, storing and
landing airplanes in the A—1 district as a conditional
use.

4. The airport conditional use provides [sic] for
that airport and that district as a conditional use
without any restrictive conditions, except for general
conditions that would apply to all conditional uses.

5. The Smith Township Zoning Ordinance adequately
provides for landing and taking off and storing
airplanes in another district without any unreasonable
restrictions.

6. The Smith Township Zoning Ordinance provides for
accessory uses to be permitted uses within the C—1
District.

8. The proposed landing strip is 100 feet wide by 1,900
feet long and crosses two parcels of property that
total roughly 45 acres. The area of the landing strip is
190,000 square feet, or about 4.36 acres.

9. In terms of size, this area exceeds the principal use in
size, which is applicants' single family dwelling, and
consumes almost ten percent of the total property area
of the site.

10. The landing strip is not incidental to nor related to the
single family dwelling and is not customarily found as
an accessory use to a single family dwelling.

11. The construction and use of a private landing strip
in the C—1 District as an accessory use dramatically
changes the principal use of the property as a
single family dwelling, is not subordinate and clearly
incidental to a single family dwelling and therefore
offends the Smith Township Zoning Ordinance.

(ZHB Decision at 3—4.) Based on these findings, the ZHB
concluded that the proposed landing strip would not be
accessory to the single-family dwelling and sustained the
denial of Landowners' permit application. Landowners
then appealed that decision to the trial court.
Without taking additional evidence, the trial court reversed
the decision of the ZHB and granted Landowners' request
for the landing strip as an accessory use to a single-family
dwelling. The trial court reasoned that the ZHB erred by
finding that a landing strip had to customarily be an accessory
use, because the absence of the customarily incidental
language in the definition of accessory use rendered the
Smith Township Zoning Ordinance much less restrictive
than municipalities that did include that language. Citing
Southco, Inc. and Contact II, Inc., v. Concord Twp., 552
Pa. 66, 713 A.2d 607 (1998)(holding that wagering aspect
of a turf club was permitted as a “customarily incidental”
accessory use of the restaurant), the trial court also reasoned
that, while a private landing strip is somewhat rare, that fact
should not be controlling. In particular, the trial court found
instructive a New Jersey case holding that a grass landing
strip was a permissible accessory use to a residence. Schantz
v. Rachlin, 101 N.J.Super. 334, 244 A.2d 328 (1968)(finding
that the township's definition of accessory did not include
the customarily incidental language and the landing strip did
not change the primary use of the property as a residence),

affirmed, 104 N.J.Super. 154, 249 A.2d 18 (App.Div.1969).4
The trial *731 court held that “[Risker's] proposed use of
a grass landing strip, which would not involve paving, the
building of any accessory structures or additional lighting,
for the private, recreational, non-commercial use of the ...
small, single engine, vintage 1941 Piper Cub airplane, is a
permissible accessory use under the Smith Township zoning
ordinance as a matter of law.” (Trial Ct. Op. at 6-7.) The

Township then appealed to this Court.”

Before this Court, the Township argues that the trial
court erred in reversing the ZHB's determination that the
construction of a “landing strip” on property located in the
Township's C—1 Conservation District was not permitted as

an accessory USC.6

As a preliminary matter, we note the now well-settled
principle that a zoning hearing board's interpretation of
its own zoning ordinance is entitled to great weight and
deference. Smith v. Zoning Hearing Bd., 734 A.2d 55, 57
(Pa.Cmwlth.1999), pet. for allowance of appeal denied,
561 Pa. 664, 747 A.2d 904 (1999). Such deference is
appropriate because a zoning hearing board, as the entity
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charged with administering a zoning ordinance, possesses
knowledge and expertise in interpreting that ordinance. /d. at
58. While it is undeniable that we are to interpret ambiguous
language in an ordinance in favor of the property owner
and against any implied extension of the restriction, such
a restrictive reading of an ordinance is unwarranted where
“the words of the zoning ordinance are clear and free from
any ambiguity.” Isaacs v. Wilkes—Barre City Zoning Hearing
Bd., 148 Pa.Cmwlth. 578, 612 A.2d 559, 561 (1992)(citing
Section 603.1 of the Municipalities Planning Code (MPC)).7
When interpreting zoning ordinances, this Court relies on the
common usage of words and phrases and construes language
in a sensible manner. Steeley v. Richland Twp., 875 A.2d 409,
414 (Pa.Cmwlth.2005).

The Township's position is based on the plain language
in the definition of accessory use in the Ordinance, which
it believes supports the decision of the ZHB. Because
the proposed landing strip is in no way connected and/or
related to the other uses *732 permitted by right within
the C—1 Conservation district (agriculture, single-family
dwelling, public and parochial schools, public and parochial
playgrounds, and churches), it is not “a subordinate use that
is clearly incidental and related to a single-family dwelling.”
Believing that there is no true ambiguity in the definition of
accessory use, the Township asserts that a “landing strip,”
in a common sense interpretation, does not fall within the
definition. Instead, the Township views the proposed nineteen
hundred foot landing strip as a principal use of the Property,
not an accessory use.

We agree that the trial court erred in reversing the decision
of the ZHB. While the Landowners assert that the ZHB
impermissibly engrafted the requirement that the proposed
accessory use be customarily found as an accessory use, that
reference is not the basis of the ZHB decision. The ZHB also
premised its decision on the finding that the proposed landing
strip would not be subordinate and clearly incidental to a
single-family dwelling. (ZHB FOF 99 10, 11.)

Not even a broad reading of accessory use, as Landowners
assert is required by Section 603.1 of the MPC, includes the
construction of a grass landing strip as either subordinate
or incidental to a single-family dwelling. (ZHB FOF 9 10,
11.) Pursuant to its dictionary definition, subordinate means,
“placed in or occupying a lower class, rank, or position:
INFERIOR ...” and incidental means, “being likely to ensue
as a ... minor consequence....” Merriam—Webster's Collegiate
Dictionary 1244, 629 (11th ed.2003).

Here, the proposed one hundred foot wide and nineteen
hundred foot long landing strip, totaling approximately forty-
five acres and containing permanent landing lights, is greater
in size than the principal use. With such size, the landing
strip will not be in a “lower position” or “inferior” to the
single-family dwelling. Accordingly, the ZHB did not abuse
its discretion or commit an error of law in its determination
that the proposed landing strip would not be subordinate to
the single-family dwelling.

Likewise, the proposed landing strip's impact on the Property
and its surrounding neighbors will not be “of minor
consequence” to the single-family dwelling and, thus, not
“clearly incidental ... to the main structure or principal use of
the land.” Landowners contend that the antique airplane, as it
flies over a neighboring home, will emit no greater noise than
a household blender. (Test. 12—18-03 at 45-47.) However,
Dale Risker, in response to a neighbor's accusation that he
flew over his house so close that he could “count the tires
on his plane,” admitted to flying over neighboring homes.
(Test. 12-18-03 at 83-84.) There is substantial evidence
to support the ZHB's finding that the construction of the
proposed landing strip will dramatically change the character
of the principal use of the property. (FOF q 11.) Accordingly,
the ZHB did not abuse its discretion or commit an error of
law in its determination that the construction of a landing
strip, so Landowners can fly their antique airplane, would
not be incidental to the single-family dwelling—thus, not a
permitted accessory use.

Landowners assert that the trial court correctly reversed the
ZHB because, in Pennsylvania, a proposed accessory use does
not necessarily have to be “commonly found” as an accessory
use; thus, regardless of its uniqueness, Landowners' proposed
grass landing strip is permissible as an accessory use of a
single-family dwelling. In support of this assertion, the trial
court relied upon Southco, Inc. and Contact 11, Inc. and Benoff
v. Zoning Bd. of Adjustment, 84 Pa.Cmwlth. 309,479 A.2d 68,
70 (1984)(holding that the storage of a *733 small outdoor
motor boat was an accessory use “customarily incidental” to
a dwelling), for the proposition that an accessory use may
exist even where there is no evidence that a majority, or
even a substantial number, of similarly situated properties
are engaged in a similar accessory use. We do not believe
the holdings of those cases extend so far as to allow
the construction of the proposed grass landing strip as an
accessory use.
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In Southco, Inc. and Contact II, Inc., our Supreme Court
held that off-track betting on simulcast horse racing was an

accessory use® to a restaurant. However, its holding was not
premised solely on the conclusion that “an accessory use may
exist even where there is no evidence that a majority, or even
a substantial number, of similar properties are engaged in a
similar accessory use.” /d. at 75, 713 A.2d at 611. Rather,
our Supreme Court reasoned that the proposed turf club was
“customarily incidental,” because it was “akin” to other forms
of entertainment provided by restaurants in that township, and
it would be “secondary” to the restaurant because, by law,
the wagering aspects of the turf club would only constitute
twenty-five percent of the proposed club/restaurant. /d. at
74-75, 713 A.2d at 611. In Benoff, this Court held that an
outboard motor boat used solely for recreational purposes by

the appellant's children was an accessory9 use to a single-
family dwelling and reasoned, “[i]Jtems which are used for
the private, recreational purposes of a homeowner would
naturally exist near his home, as a use incidental to the
residential use of the home.” 479 A.2d at 70 (emphasis
added).

Here, regardless of whether the landing strip and plane are
solely for the recreational use of Dale Risker, the ZHB did
not err in its application of the Ordinance's requirement that
an accessory use be subordinate and clearly incidental to the

Footnotes

single-family dwelling. In the final analysis, both the off-
track betting in Southco, Inc. and Contact II, Inc., which
constituted only twenty-five percent of the property's use,
and the boat in Benoff, which was only stored at the house,
though customarily incidental, were both also subordinate
and incidental to the principal use of the respective properties
because, implicitly, both were “inferior” and “a minor
consequence” to the principal use. The same cannot be said

of the proposed nineteen hundred foot runway. 10

Accordingly, based on the foregoing analysis, we hold that
the ZHB neither *734 abused its discretion nor committed
an error of law in its determination that a grass landing strip is
not an accessory use to a single-family dwelling. Therefore,
we reverse the trial court's order.

ORDER

NOW, November 21, 2005, the Order of the Court of
Common Pleas of Washington County in the above-captioned
matter is hereby REVERSED.

All Citations

886 A.2d 727

1

Apparently, the proposed landing strip comports with the requirements for approval by the Federal Aviation Administration
(FAA) and the Pennsylvania Department of Aviation.

2 Landowners also brought a substantive validity challenge, claiming that the Township Ordinance, while providing for land
use as an “airport,” failed to make any provision for the otherwise legitimate use of property for a private landing strip.
(Test. 12-18-03, Landowner Ex. C.) Landowners do not raise this issue in this appeal.

3 Rick Drozynski, a planning consultant for the Township, provided succinct testimony as to why he did not view the landing

strip as an accessory use:

[T]he drawing that was provided indicates a landing strip that's 100 feet wide by 1,900 feet long, that crosses two
parcels of property that total roughly 45 acres in area. The area of the landing strip is 190,000 square feet, or about
4.36 acres of area. [The landing strip jjust in terms of size alone exceeds the principal use in size, which would be the
single family dwelling, and consumes almost 10 percent of the total property area in this site.

So for that reason | believe that it was not incidental. [B]ecause ... it consumed a larger portion of the property than
the principal use, | considered it a principal use.

Additionally, the landing strip was not a subordinate use, as | said for those reasons, that in size alone it would exceed
the size of the principal use. The airplane landing strip is not incidental to nor related to the single family dwelling.
The definition of accessory use indicates that those uses would be incidental to the single family dwelling uses, such
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10

as driveways, sidewalks, patios, porches, private residential swimming pools. All those uses are incidental because
without that principal structure, the single family dwelling, they wouldn't be part of the lot.

In this case the airport landing strip is actually permitted or authorized in a different district as a principal use, and is
not customarily found as an accessory to a single family dwelling.

(Test. 12-18-03 at 19-21.)

The Township argues that Schantz is no longer “good law” because a subsequent opinion disagreed with its reasoning and
holding. See Tanis v. Twp. of Hampton, 306 N.J.Super. 588, 704 A.2d 62 (1997)(distinguishing and calling into question
the validly of Schantz and holding that private landing strips are extremely rare and, therefore, are not a customary
accessory use of property as a residence).

“Our standard of review in a zoning case, where the trial court has taken no additional evidence, is limited to determining
whether the zoning hearing board abused its discretion or committed an error of law. An abuse of discretion will be found
if the board's findings are not supported by substantial evidence.” Warner Jenkinson Co., Inc. v. Zoning Hearing Bd. of
the Twp. of Robeson, 863 A.2d 139, 142 n. 5 (Pa.Cmwlith.2004).

It is undisputed that the landing strip would not be located on the same parcel as the residence. The record is not clear
whether the residence is located within the C—1 Conservation District, as would be the landing strip, or within the A-1
Rural District. The Township argues in its brief that there cannot be an accessory use to a principal use in another zoning
district and that, because the parcel on which the proposed landing strip is to be located is vacant (its most recent use
was as a strip mine), there is no principal use on that parcel; therefore, there can be no accessory use. Because of
our holding in this case, we do not address the merits of these arguments.

Act of July 31, 1968, P.L. 805, as amended, added by Section 48 of the Act of December 21, 1988, P.L. 1329, 53 P.S.
§10603.1. That section reads:

In interpreting the language of zoning ordinances to determine the extent of the restriction upon the use of the property,
the language shall be interpreted, where doubt exists as to the intended meaning of the language written and enacted
by the governing body, in favor of the property owner and against any implied extension of the restriction.

Section 104 of the Concord Township Zoning Ordinance defined an accessory use as “a use conducted on the same lot
as, and subordinate to, a principal use to which it is related (which use is clearly incidental to and customarily found) in
connection with a particular principal use.” Southco, Inc. and Contact Il, Inc., 552 Pa. at 74, 713 A.2d at 611.

Section 14-102(2) of the Philadelphia Zoning Code defines “accessory use” as “[a] use, including all necessary public
utility facilities, subordinate to the main use on the lot and customarily incidental to the main use, excluding signs.” Benoff,
479 A.2d at 70.

Our holding is in line with recent case law and supports the decision of the ZHB that a landing strip would not be
secondary or incidental to the single-family dwelling. In Kuszyk v. Zoning Hearing Bd. of Amity Twp., 834 A.2d 661, 666
(Pa.Cmwlth.2003), this Court held that the zoning hearing board did not err by finding that “flying a helicopter from a
single-family residence is neither a customary nor incidental use ....” (emphasis added). Similarly, the Court of Common
Pleas of Montgomery County, in Myers v. Zoning Hearing Bd. of Upper Hanover Twp. and Upper Hanover Twp., 138
Montg. Co. L.R. Part 11 169 (C.P.Pa.), affirmed, 782 A.2d 82 (Pa.CmwIth.2001)(memorandum opinion), pet. for allowance
of appeal denied, 568 Pa. 688, 796 A.2d 319 (2002), held that a dirt motocross track was neither customarily incidental
nor subordinate to the principal use of the property as a residence.

End of Document © 2022 Thomson Reuters. No claim to original U.S.

Government Works.
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VERMONT RESTRICTED LANDING AREA (RLA) FACII

First

Cly / Town Last Name Tvpe| Own.| Use| LaD [LaM| Las LoD [LoM[Los] Lt [ Lon | Address [ city |state]
A Addlson Reed Michael Ass-plrin Acres A | | 4 4 25 73 22 15  44.0736111 -73.3708333 4360 VT Rle, 17W Addison VT
Spencer Thomas Spencer A 1 ] 4 & 49 73 17 25 444138111 -73.2902778 3035 VT Route 22A >a|a_wo: T
Henry Damlan Greenwoods A | | 45 3} 29 73 14 48 45,0080556 -73.2466667 9 Henry Road Allburgh VT
Allburgh Palmer Realslgh Palmer Private Landing Strip A | | 53 52 73 16 50 44.8877778 -73.2805556 726 US Route 2 Allburgh VT
Prescatt Scot Morihern Lights A | 1 52 3 w317 2 44,8675  -73.2838889 90 Poor Farm Rd Allburgh VT
Prescolt Scot Northern Lights S | 1 52 3 73 17 2 44,8875  -73.2838889 90 Poor Farm Rd Allburgh VT
B Barre Bailey . Bailey A P 13 2 72 27 4 442472002 724502778 Sunset Road Barre VT
Beriin Simonetti Stephen CVMU Helipad H | i 44 13 . 87 72 33 374 44.2183611 -72.5603888 130 Fisher Road Berlin VT
Barnard Monsalvat Farm Holdings, LLC Monsalvat Farm Heliport H | | 43 45 2682 y2 3 473 437572  -72.6131444 1907 North Rd Bamnard VT
Benrington Moses Mika SVYMC Helipad H | | 42 52 2483 73 12 26 428735830 -73.2072308 100 Hospltal Drive Benningten VT
Bondville Mackenzie Doug Appleton Farm H ! | 43 g 43 72 54 13 43.1819444 -72.9036111 197 Winhall Hollow Rd Bondville VT
Brattlsboro Braftfeboro Memorial Hospital Brattiohore Memorial Hospital H P P A2 50 38.03 72 34 1.3 428438972 -72.5670278 17 Belmont Avenue Brattieboro VT
Brandon BLSG Brandon BLSG Insect Control District H F P 43 48 732 78 6 469 43.8020333 -73.1130194 31 Hollow Roed Brandon VT
Bridport Howlett Stephen Manning Personal Alrstrip A P P 43 58 53,21 73 23 844 439814481 -73.3856772 2256 Lake Strest Bridport T
Brookline Howe Herbert Bobby H P 42 53 204 72 37 407  42.889  -72.6279722 182 Grassy Breok Rd Brooklina VT
Burlington UVM State Agr. College UVM Medical Center H | | 44 28 24 73 11 19.5 44.4733333 -73.18875 111 Colchester Avenue  Burlington VT
C Cabot Ameden Catamount Airfield A | | 44 23 3.8 72 21 34 443921667 -72.3509444 1009 Ducherme RD Cabol VT
Garabedian Lightning Bolt Field A | | 44 24 16 72 16 47 444041667 -72.2630586 839 Urban Road Cabol VT
Castleton Traficant Brown Landing Area A P P 43 38 a8 73 9 658 43.8661111 -73.1681111 Barker Hil Road Casllston VT
Cavendish Coutu Hea A | | 43 25 20 72 37 33 434247222 -72.6258333 1807 Heald Rd Cavendish VT
Chariolte Deeds E.A.Desds Farm A | | 44 17 2818 73 16 595 442911638 -73.2831806 1028 Converse Bay Rd  Charlolte VT
Smith Mark Smith Landing Strip A | | 44 20 47 73 14 18 443463888 -73.2377778 16 Lime Kiln Road Charlotte VT
Lemen Fair insect Centrol District Foote Farm Association RLA H P P 43 59 1295 73 12 533 43.9868308 -73,2148083 380 Foote Farm Road Cornwall VT
Carnwel Lemon Fair Insect Confrol District West Streel Property H P P 43 59 1897 73 15 10.6 43.9856028 -73.2520389 Wast Strest Carnwall VT
Peot Edward Peat A P 43 57 4 73 11 48  43.951111%  -73.1968444 654 Pest Road Middlebury VT
Tellschied Ralph Teitschied A P 43 56 47.05 73 11 422 43.9464028 -73.1850556 Pox 1908 RFD 2 Middlebury VT
E Enosburg Falls Enoshurg Falls Armory Enashurg Falls Armory H P 3 54 5017 72 48 185 44.9139353 -72.8051344 Ennoshurg Falls YT
Essex JCT Cram Jeffrey (lobal Foundries US2 LLC H | 1 28 5418 73 5 475 44.4817167 -73.0865153 1000 River Rd, Mall Stop 9 Essex JCT VT
F Ferdinand VELCO Wenlock Crossing H P P 46 177 71 46 633 44.8158333 -71.7514814 RTE 105 Ferdinand VT
Ferrisburg Basin Harbor Club Besln Harbor 5 | P 11 4519 73 20 585 441958864 -73.3495697 Red Mill Rd Ferrisburg VT
G Grand lsle Smith Doug Middle Hero AS | 1 45 286 T3 16 42 447579444 -73,2783333 237 East Shore North Grand Isle VT
Rishie Dunlap Savage Isle A P P 42 1446 73 14 455 447039333 -73.2450639 Grand lsle T
J Jaricho Hall Bob Meadow A | | 26 426 72 B4 568 444451687 -72.9154444 42 Leary Road Jerlcho VT
Villensuve David Villeneuvs Landing Strip A | | 30 87 .72 B7 2 445158333 -72.9505556 327 Roule 15 Jericho VT
L Lincoln Buker Steven Maule's Roost A P P 6 1784 72 58 56.2 440882333 -72.9822722 South Lincoln Read nceln VT
Raothblait Martine Rothblatt H | | 3 3218 713 1 101 44.0589389 -73.01894833 736 Upper Nofch Rd Linceln VT
Leicester BLSG Leicestar BLSG Lelcaster H P P 52 2006 73 6 157 438747388 -73.1043684 2150 US Route 7 Lelcaster VT
Ludlow Smith Robert Smith A | | 22 B.262 72 40 27.3 433688617 -72.6742617 751 East Hill Road Ludliow VT
M Miltor: Alpert Adam Shaw Meadow A ! 1 38 3647 73 11 155 44.6433808 -v3.1876306 70 Llenheari Drive Milten VT
Mansfleld Helifl ight Mansfield Helifiight._- H P P 36 0 73 0 B42 44.8 -73.16505 159 Catamount Drive Milton VT
Tonall John Mountain View Farm A P P 30 5518 72 38 284 44.5153306 -72.8412278 4233 Stagecocach Road  Morristown VT
Merrlstown Pairas Rea! Perras Field A | | 31 3648 72 34 534 445267194 -r2.5815028 691 Farl Gray Rd Marrisville VT
Lawton Robert Two Talls A P P 30 4518 72 38 254 44.5125528 -72.8070558 3538 Randclph Road Merrisville VT
N Newport North Country Hosgital Naorth Country Hospital A | | 57 2173 72 11 583 44.9560361 -72.1995278 189 Proufy Drive Newport VT
North Ferrisburgh Houghton Robert Houghton Field A | | 13 56 73 14 49 44.2322222 -73.2469444 531 Greenbush Rd North Ferrishurgt VT
Narth Hero Duponi Larry North Hero Passage ) | | 51 17 73 17 8 44.8847222 -73.2855558 329 Macemb Ln North Hero VT
Ndrth Troy Douglas George Douglas Field A | | 59 43 72 22 44  44.9952778 -72.3788889 214 Cross Rd Naorth Troy VT
P Panton Weslay Joha Staton A | 1 07 03.186 73 22 434 A44.11755644 -73.3787356 374 Staton Crive Panton VT
Mather Charlss Cub Fleld A P P 44 07 32 73 22 106 441256778 -73.3696167 490 Shadow Clen Rd. Panton VT
Peru Ardell Barbara Ardell Flying Fleld A | I 43 16 30 72 30 43.275 -72.9083333 2498 The Pines Paru VT
Putney Brewer David Santa's A [ P 43 0 16 72 28 253 43.0044444 -72.4736944 601 Bellows Falls Rd. Putney VT




Brandon Carl

Randalph Brandon A P P 43 54 424 72 34 584 43.9011778 -72.5828778 3071 So. Randolph Rd Randolgh VT

Gliferd Medical Center Gifford Medical Center H P P 43 55 1.8 72 39 575 43.9171844 -72.8658722 44 South Maln Strest Randolph VT

Rutland Melntosh Adam Rutland Reglonal Medical Center H P P 43 36 4983 72 K7 137 43597118 -72.953805 160 Allen Streat Rutland VT

Fislk Michaal VELCO Pinnacle Ridge H P P 43 38 3524 72 59 344 43.6597894 -72.9928553 366 Pinnacle Ridge R4 Rutland VT

S Meach Cove  |Bosiwlck Farm A | | 44 22 15 18 1 A4.3708333 -73.2502778 485 Bostwick Farm RD _ Shelburne VT
Shelbumne Rutz Jack Frog's End A I | 44 22 7 9 443686111 -72.1513888 263 Frog's End Shelburne VT

Magee Berbara Shelburne Airport A P P 44 21 3709 73 13 44,3807 ~73.2266 144 Airpark Road Shelburne VT

Sadler {Mgr.) Ray Shelburme Farms A | | 44 24 5148 73 18 44.4014389 -73.2670722 192 Adirondack Or Shelburne VT

Shoreham Brisson Norrls Brisson A P | 43 82 7 73 18 5 43.8686111 -73.3180856 2003 School Street Shergham VT

Symon Glann Symon A | | 43 52 582 73 17 11.4 43.8828333 -73.28656 200 Burgess Road Shorgham VT

South Hero Allen Ray Allenholm A | | 44 37 30 73 18 24 44625  -73.3066667 150 South Street South Hero VT
Springtield Springfield Hosplial Sprinfield Hospital H P P 43 17 5448 72 280 405 432084687 -72.4845880 25 Rldgewood Road Springfield VT

St. Johnsbury Northeastern VT Regional Hospital | Mortheastern VT Regional Hospita) H P P 44 26 469 72 0 378 44.448361 -72.0105031 1315 Hospital Drive Salnt Johnsbury VT
Stamford Mike Kuranda Stamford Paragliderport U | ! 42 45 3415 Y3 03 533 42.750876 -73.0848066 323 The Lane Stamford VT

Swanton US Customs & Border Pratecilon US Customs & Bordar Protactlon H P P 45 0 48 73 5 12 450133333 -73.0866867 480 Welcoeme Center Rd.  Swanion VT

T Townsend Onyan David Onyon A P P 43 1 9287 72 38 10.3 43.0182484 -72.6528703 P.C.Box 264 Townsend VT
\' Vernon Miller Pater er Farm Alrfield A 1 | 42 46 43 72 31 4D 427786111 -72.5277778 5 Tyler Hill Rd Varnon VT
w Washington Carrler Gary Carriars Skypark A 1 | 44 8 4023 72 26 384 44111175 -72.4430889 422 Carriers RD Washington VT
Waterbury Fried Stephan Fried Internalional A | | 44 24 1798 72 40 445 44404095 -72.6790261 1459 Sweet Farm Rd Watsrbury VT
Wateville Mann Roger Mann A { | 44.897 72.8 44697398 -72.76987 Lapland Road Waterville VT

Wast Burke Hax Philip West Burke Agrodrome A 1 | 44 37 458 71 58 59 44.6179389 -71.9830611 1874 Gaskell Hill Rd Waest Burke VT

Wast Pawlelt Balley Hulett Hulett Landing Strip A | | 43 19 4827 ¥3 14 334 43.3300739 -73.2426056 978 VT Rouls 153 West Pawletl VT
Wavhddne Bauer Peter Axinn A | | 44 2 4221 73 11 224 A44.0450583 -73.1895639 1638 Morgan Horse Farm | Weybridge VT




ITIES

[z [pnad OC] Email Telephone Address City / Town | state| zp |
05491 (802) 758-2054 4263 Route 17 West Addison VT 05491
05491 (802) 475-2092 836 Spencer Farm Rd Addison VT 05491
05440 (802) 308-9013 41 Henry Rd Allburgh VT 05440
05440 (802) 796-4250 173 Coon Paoint Road Allburgh VT 05440
05440 (802) 233-5591 90 Poor Farm Rd Allburgh VT 05440
05440 (802) 233-5591 80 Poor Farm Rd VT 05440
05041 PO Box 455 VT 05041
05641 stephen.simonetti@cvmc.org  (802) 371-4162 P.O. Box 547 Barre VT 05641
05032 klessard1557@agmail.com  (802) 234-9166 PO Box 126 Barnard VT 05031
05201 (802) 440-4225 100 Hospital Drive Bennington VT 05201
05340 (802) 297-9217 197 Winhall Hollow Rd Bondville VT 05340
05301 (802) 257-0341 VT 05301
05733 | (802) 247-6779  P.0. Box 188 VT 05733
05734 (802) 758-3273 2256 Lake Street Bridport VT 05734
05345 (508) 893-5809 125 White Oak Rd Dartmouth MA 02714
05401 (802) 656-3872 109 South Prospect St Burlington VT 05401
05658 (802) 563-2351 1009 Ducherme RD Cabot VT 05658
05647 john@rcrq.com (508) 361-2345 24 Fairview Drive Southborough ~ MA 01772
05735 bobiraficanti@icloud.com  (860) 604-3033 18 Edstrom Road Marlborough CT 06447
05142 david.coutu@snet.net (860) 267-1371 37 Meeks Point Road East Hampton  CT 06424
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05783 dragonfleyezgal@gmail.com (802) 545-2847 P.O. Box 24 Bridport VT 05734
05763 dragonfleyezgal (802) 545-2847  P.0. Box 24 Bridport VT 05734
05753 (802) 462-2133 2239 Route 30 Cornwall VT 05753
05753 Box 1906 RFD 2 Middlebury VT 05753
"05450 (802) 833-4833 BLDG 830 Airport Rd Burlington VT 05401
05452 (802) 288-6066 1000 River Road Essex JCT VT 05452
05456 JDISORDA@velco.com (802) 273-3420 366 Pinnacle Ridge Road Rutland VT 05701
05456 4800 Basin Harbor Rd Vergennes VT 05491
05458 dsmith4@vic.vsc.edu (802) 324-5464 237 East Shore North Grand Isle VT 05458
05458 (802) 864-7862 495 Sper Strest Burlington VT 05403
05465 (802) 899-3253 42 Leary Road Jericho VT 05465
05485 (802) 899-1239 PO Box 360 Underhill VT 05489
05443 (802) 453-2131 R.D. 1, Box 745 Bristol VT 05443
05443 Martined@amail.com (321) 777-2081 736 Upper Notch Road Linceln VT 05443
05769 “willmathis@gmail.com (802) 247-6779 P.0.Box 188 Brandon VT 05733

05149-9621 (802) 228-3636 751 East Hill Road Ludlow VT 05148-9621

05468-3346 (802) 893-2480 70 Lion Heart Dr Milton VT 05468
05468 (802) 893-1003 159 Catamount Drive Milton VT 05468
05661 (212) 504-6619 124 East 84th Street New York NY 10028
05661 (802) 888-7969 5390 Earl Gray Road Morrisville VT 05661
05661 (802) 760-8133 3538 Randolph Road Morrisville VT 05661
05855 (802) 334-7331 189 Prouty Drive Newport VT 05855
05473 (802) 877-2268 531 Greenbush Rd No. Ferrisburgt VT 05473
05474 LWDupont@aol.com (802) 309-0220 PO Box 136 North Hero VT 05474
05859 gandmd@yahoo.com (802) 988-2967 604 Bear Mountain Rd Troy VT 05859
05491 visailors@agmavt.net (802) 824-5022 374 Staton Drive Panton VT 05491
05491 cmather@me.com (703) 851-2358 4700 Chesapeake Ave. Shady Side MD 20764
05152 viS9@sover.net (802) 824-5022 PO Box 156 Peru VT 05152
05346 (802) 387-5428 601 Bellows Falls Rd. Putney VT 05346




05081 (802) 728-9947 3071 So. Randolph Rd Randolph VT 05061
05060 (802) 728-7000 44 South Main Street Randolph VT 05060
05701 amcintosh@rrmec.org (802) 775-7111 160 Allen Street Rutland VT 05701
05701 mfiske@velco.com (802) 273-3420 366 Pinnacle Ridge Road Rutland VT 05701
05482 Cdavis@meacqgcovefarms.orc  (802) 985-9218 PO Box 309 Shelburne VT 05482
05482 (802) 793-1661 263 Frog's End Shelburne VT 05482
05482 (802) 985-2100 144 Airpark Rd Shelburne VT 05482
05482 rsadler3@amail.com (802) 578-3500 PO Box 8995 Shelburne VT 05482
05770 (802) 897-6541 2003 School Street Shoreham VT 05770
05770 glennsymon@gmail.com (802) 897-5913 200 Burgess Road Shereham VT 05770
05486-0301 None (802) 372-5566  P.O. Box 300 South Hero VT 05486-0301
05156 (802) 440-4225 25 Ridgewood Road Springfield VT 05156
05819 (603) 650-7282 1315 Hospital Drive St. Johnsbury VT 05819
05352 mike.karunda@gmail.com  (802) 440-6889 323 The Lane Stamford VT 05352
05488 (802) 868-2778 480 Welcome Center Rd. Swanton VT 05488
05353 (802) 365-4430 P.O. Box 264 Townsend VT 05353
05354 mail.com (802) 380-3862 1732 Fort Bridgeman Rd  Vernon VT 05354
05675-7151 FlyingCouniryBoy@live.com (802) 883-2306 422 Carriers RD Washington VT 05675-7151
05671 steve@microway.com (781) 336-9450 PO Box 79 Kingston MA 02364
05492 nwmannir@vahoo.com (802) 644-5467 59 Oakes Rd Waterville VT 05492
05871 wbaero@comcasl.nel (802) 467-8357 1874 Gaskell Hill Road West Burke VT 05871
05775 tailwind@myfairpoint.net (802) 645-9007 978 VT Route 153 West Pawlett VT Q5775
05753 docbauer@belisouth.net (404) 388-7998 3271 Turlle Lake Court Marieita GA 30067
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Court of Appeals of Ohio, Ninth District, Summit County.

SAMSA, Zoning Inspector, et al., Appellants,
V.
HECK et al., Appellees.

Oct. 25, 1967.

Synopsis

Town zoning inspector and others brought action to enjoin
landowners from violating township zoning resolution by
constructing an airstrip, airfield or landing strip on their
property to be used in the operation of their own private
airplane and the planes of their guests. The Court of
Common Pleas of Summit County entered judgment in
favor of landowners, and plaintiffs appealed. The Court of
Appeals, Doyle, J., held that private airport which landowners
contemplated constructing on their property zoned single
family and two-family dwelling was not permissible under
the zoning regulation as a use ‘customarily incident’ to the
expressly permitted uses.

Judgment for appellants and injunction granted.

*%313 Syllabus by the Court

1. The power of a township to establish zones, and classify
property, is legislative in character and purpose and will not
be disturbed by the courts, unless the power is exercised in
such an arbitrary, confiscatory, or unreasonable manner as to
be in violation of constitutional guarantees; by enacting such
legislation, the body having the power to so act is presumed
to have decided that the legislation does bear a real and
substantial relation to the public health, safety, morals or
general welfare, and is not unreasonable or arbitrary.

2. Zoning restrictions on the use of land for residence
purposes only include, although not specifically written into
them, the right to accessory uses customarily incidental to the
principal use.

3. A failure to provide, in a zoning regulation restricting the
use of land for dwelling or residence purposes only, for an
‘airstrip, airfield or landing strip’ to be used in the operation
of the landowner's private airplane, and those of his guests
who may desire to use it, does not create an unreasonable

classification, and no constitutional question is presented; nor
does such proposed use of the land by the owner furnish the
basis for a conclusion that it is an accessory use customarily
incidental to the principal use.

Attorneys and Law Firms

*95 Buckingham, Doolittle & Burroughs, Timothy F.
Scanlon, Akron, Arter, Hadden, Wykoff & Van Duzer and
John D. Leech, Cleveland, for appellants.

Brouse, McDowell, May, Bierce & Wortman and Norman S.
Carr, Akron, for appellees.

Opinion
DOYLE, Judge.

This is a suit in equity originally filed in the Court
of Common Pleas of Summit County, wherein the
plaintiffs (David L.
for Northampton Township; the Musical Arts Association

*%314 Samsa, Zoning Inspector

(Cleveland Symphony Orchestra); and other who were joined
as parties plaintiff under Sections 519.24 and 2307.191,
Revised Code) sought to enjoin the defendants, Ronald L.
Heck and Jacqueline A. Heck, owners of land in Northampton
Township, from allegedly violating a township zoning
resolution by constructing an ‘airstrip, airfield or landing
strip” upon their property to be used in the operation of their
own private airplane and the planes of their guests who may
see fit to use it.

The defendants allege that they intend to establish a private
landing strip for the purposes heretofore stated and to erect a
garage ‘in which to house said aircraft,” and that the “airstrip
will be constructed and operated in conformity with the
rules and regulations promulgated by the Federal Aviation
Administration for the regulation of such airstrips.” The
defendants admit that ‘Northampton Township has passed
a zoning resolution and * * * that said resolution prohibits
the construction, establishment or maintenance of a private
or commercial airport, airfield or airstrip at any place in
Northampton Township; but * * * that such act or zoning
resolution is inapplicable to these defendants and that said
Township authorities and electorates are without power or
authority to prohibit the establishment of defendants' airstrip.’

Pursuant to trial on the issues joined, the Court of Common
Pleas entered its decree denying the application for injunction.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS519.24&originatingDoc=Ib7e25419d92911d9a489ee624f1f6e1a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2307.191&originatingDoc=Ib7e25419d92911d9a489ee624f1f6e1a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000279&cite=OHSTS2307.191&originatingDoc=Ib7e25419d92911d9a489ee624f1f6e1a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Samsa v. Heck, 13 Ohio App.2d 94 (1967)
234 N.E.2d 312, 42 0.0.2d 208

The plaintiffs, having been denied the relief sought in the
lower court, have now appealed to this court on questions
*96 of law and fact. We meet the issues here in a trial de
novo.

Northampton Township, in which the land in question is
situated, has adopted, under the provisions of Chapter 519,
Revised Code, a comprehensive zoning resolution in which
the lands in the unincorporated areas are divided into districts.
The subject land is in a district designated for zoning purposes
as R-1. Article 5 of the resolution in regulating the use of land
in an R-1 district is, in pertinent part, in the following terms.

“R-1' District Regulations.

‘Section A-1-Use Regulations: A building or premise within
an ‘R-1" Residence District shall be used only for the
following purposes. * * *

‘Section  A-1b-Single
Dwelling:

Family Dwelling, Two-Family

‘Section A-lc-Accessory buildings and uses customarly
incident to any of the above uses and not involving the
conduct of a business including:

‘(1) Quarters for hired help employed on the premises.

‘(2) Private garage but not to exceed space for four (4)
vehicles.

‘(3) Roadside stands, offering for sale only agricultural
products which are produced on the premises.’

Article 2 of the resolution, under the heading ‘Definitions,’
stipulates that, for the purpose of this resolution, the words
accessory building or use mean a subordinate building or use
customarily incident to, and located on the same lot occupied
by the main building and use including swimming pools.

(Emphasis ours.)

It is obvious, from the wording of the resolution, that we are
not confronted with a restriction on the use of land, which sets
forth prohibited uses, thus, possibly, making uses permissible
which are not specifically prohibited, but that we do have a
resolution worded in the affirmative as to uses permitted and,
as a consequence, uses not expressly permitted are prohibited.
In respect to resolutions of this character, we find no legal
barrier and find them generally *97 proper under the police
power of **315 the state and, in turn, under the authority of

local subdivisions of the state granted zoning powers by the
General Assembly of the state.

The entire zoning oridnance of Northampton Township
divides the township territory of approximately 19 1/2 square
miles into districts extending from purely residential districts
to commercial districts, i. e., retail business, industrial, etc.,
with the character of the regulations of each made dependent
upon the primary purposes for which each district is set
apart. In the purely residential district, the prohibition of uses
which may be made of the land and buildings, because of
the affirmative wording of the resolution, appears to be based
upon the idea that excluded uses would be inconsistent and
incompatible with the general plan for maintaining a strictly
residential area; not necessarily that they would be harmful or
create nuisances.

This theory of zoning legislation, calling for the restriction
of the use of land and buildings in specified districts of a
township to residential purposes, finds support in the fact
that, in the judgment of the township's legislative body, the
restriction is designed to promote the public health, safety and
general welfare of the community.

Case law, in speaking of the right of courts to intervene
in legislation of this character, may be found in many Ohio
cases. In Curtiss v. City of Cleveland, 170 Ohio St. 127, at
130, 163 N.E.2d 682, at 685, Judge Taft observed:

“* * * In enacting such legislation, a legislative body is
presumed to have decided that such legislation does bear
such a real and substantial relation (to the public health,
safety, morals or general welfare) and is not unreasonable
or arbitrary. Whether such legislation bears such real and
substantial relation and whether it is reasonable or arbitrary
are questions committed in the first instance to the judgment
and determination of the legislative body, and the decisions of
such legislative boty on those questions will not be disturbed
unless they appear to be clearly erroneous. * * * (cases cited).’

Again, in Willott v. Village of Beechwood, 175 Ohio St. 557,
at 560, 197 N.E.2d 201, at 204, Judge O'Neill states:

*98 * * * The legislative, not the judicial, authority is
charged with the duty of determining the wisdom of zoning
regulations, and the judicial judgment is not to be substituted
for the legislative judgment in any case in which the issue or
matter is fairly debatable.’
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As we view the zoning legislation now before us, in the light
of the facts established upon trial, we cannot, and do not,
find that the judgment of this court should supersede that
of the township officials; and we find the legislation under
consideration falls well within constitutional limitations.

It is established, in principle at least, that restrictions on the
use of lands for residence purposes only carry with them, as a
matter of law, the right to certain accessory uses customarily
incident to the principal use.

1 Yokley, Zoning Law and Practice (3 Ed.) 183, Section 4-26,
states this rule as follows:

“* % * (districts, as defined in a comprehensive zoning
ordinance, cannot be confined exclusively to the principal
uses authorized therein. Incidental uses have always been
authorized where they are customary and do no violence to
the plain intent of the statute or ordinance. * * *’

Again, in 1 Rathkopf, The Law of Zoning and Planning (3
Ed.) 23-3, Chapter 23, the rule is stated:

‘The term ‘accessory uses' as used by the courts may be
predicated upon a specific provision relating to accessory
uses found in the ordinance, or may be based **316 upon
the concept that whether or not the ordinance provides for
accessory uses, the litigated use is the one so customarily
incidental to the principal use of the zoning (zoned) lot that it
is, as a matter of law, a part of the permitted use.’

Under the zoning regulations before us, it is obvious that an
‘airstrip, airfield or landing strip’ to be used in the operation
of the private airplane of the property owners, and the planes
of their guests, is not specifically permitted and is, therefore,
prohibited, unless such a use of the land may be classified
as a use customarily incident to a family dwelling house. As
the regulation is drawn, as heretofore stated, only those things
are permitted in the residence district for which provision
is made, which necessarily *99 means that any use not
specifically permitted, a which is not customarily incident to
a residence use, is excluded.

We now direct our inquiry to the question of whether
this contemplated private airport will be, if allowed, a use
customarily incident to a single family dwelling. If it is, it may
be built and used; and injunction does not lie.

In January 1966, the Hecks (appellees) acquired title to about
twelve acres of land in Northampton Township, which was

then subject to the zoning regulations; it fronts on a highway
and is approximately 180 feet wide and 2,800 feet deep. Soon
after purchase, they commenced the remodeling of an old
farm house on the property, and the clearing and leveling of an
area for an aristrip to be 90-100 feet in width and 2,200 feet in
length; apparently sufficient in size for the use of small planes
and for the particular type of aircraft owned and operated by
Mr. Heck.

In the immediate vicinity of the Heck property, there are
several small homes; one is directly across the roadway; about
350 yards northerly are the Northampton Township Hall,
a Methodist Church, and a township elementary school; at
a distance of 300 yards to the southeast are three housing
developments, with homes built thereon; some on one-half
acre sites; about one mile to the southeast is situated 520 acres
of land acquired, and now being developed by the Musical
Arts Association for the express purpose of being used by the
Cleveland Orchestra as a site for its summer festival. At an
approximate cost of four million dollars, there will be erected
there a pavilion, with accessories to seat approximately 4,500
people; and with additional arrangements on the surrounding
improvements to accommodate 5,500 additional persons in
attendance for summer concerts and various other cultural
activities.

This site for the Cleveland Orchestra's program was chosen
by the officials of the Musical Arts Association because lack
of noise, and, particularly, airplane and trucking noise, made
it more adaptable for its purposes than other sites which
had been examined. The Court of Common *100 Pleas
found, and this court agrees, that ‘a private airplane, of the
type owned by the defendants, flying in the vicinity of the
Orchestra's land, would create noise which could be heard by
the musicians performing, and by the audience attending * *
*. This noise would be distracting both to the musicians and
to the audience.’

In August of 1965, the appellant Ronald Heck, a resident of
Cuyahoga Falls, Ohio, purchased an airplane and commenced
taking instructions in flying; he then looked for property
which could be used for the housing and operation of
his plane. The Northampton Township property was soon
thereafter purchased because, in his estimation, it was suitable
for his purposes. A part of his testimony is as follows:

‘Q. * * * you looked for a piece of property upon which you
could build an airport? A. That's right.
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‘Q. In other words, that was one of the prime reasons you
purchased this property in Northampton Township? A. That's
right.

*%317 ‘Q. So you could construct an airport on that land?
A. A landing strip, yes, sir.

¢k sk sk

‘The Court: When you bought the property, did you intend to
build an airstrip? The witness: Yes, sir.

‘Q. And that was the one reason you bought the land, isn't that
right, Mr. Heck? A. Yes, sir.’

It is argued that these facts alone are sufficient for a finding
that the principal use of the property was for an airport, and
that a single family dwelling was to be nothing more than a
subordinate use. We see no purpose in pursuing this claim
of counsel, for the reason that a decision in this case should
be predicated upon the basic question stated above-is the
proposed use for an airport customarily incident to a single
family dwelling.

We find, from the evidence, that there are neither airports
nor airplanes maintained or kept in the entire township; one
privately owned commercial airport operates in Springfield
Township, which was constructed and used prior to zoning;
and two other private airports exist elsewhere in the county,
with no definite evidence showing *101 when they were
first used. In the entire state, there are 219 public commercial
airports regularly inspected by the Ohio Division of Aviation,
and there are 173 private airports which are neither licensed
nor inspected by the Ohio Division of Aviation. Among the
latter 173 private airports in the state, there are approximately
100 so-called private airports maintained by persons who live
on the premises on which the airport is located.

The evidence further indiactes that an airport of the kind
contemplated would not be regulated by, or subject to, the
jurisdiction or control of the Ohio Division of Aviation;
by the Civil Aeronautics Board; or by the Federal Aviation
Agency; excepting only that the Federal Aviation Agency
(F.A.A.) would establish a traffic pattern by requiring an
aircraft in approaching or leaving the airport to turn to the left,
unless obstacles interfered, and a required compliance with
the federal statutes regulating the minimum altitude for air
flight, excepting landing or taking off.

Directing inquiry as to the meaning of the words customarily
incident as they are used in the legislation, we find the

word ‘customary’ is defined in Webster's Third International
Dictionary as: ‘agreeing with custom: established by custom:
commonly practiced, used or observed: * * *.” In Webster's
Collegiate Dictionary, fifth edition, the definition is: ‘agreeing
with, or established by custom; established by common usage;

k 3k *.’

The word ‘incident,” when used in connection with the use
of property, is generally said to mean anything which is
usually connected with the principal use, something which is
necessary, appertaining to, or depending upon, the principal
use.

The record here clearly precludes this court from finding that
the storage of an airplane, and the creation of an airport for
flying in and out of the zoned property, constitutes a use of
the property customarily incident to a single family residential
use, or a use so necessary or commonly to be expected that it
cannot be thought that the zoning resolution was intended to
prevent it. In so finding, we are not saying that the allowance
of aprimary use (a *102 family dwelling) does not generally
authorize all uses normally accessory, auxiliary, or incidental
to the principal use. We do say, however, that the use here in
controversy is not a use customarily incident to the principal
use of the property, at least in this year of 1967.

We have found no cases in this state resolving the
questions here presented. The Supreme Judicial Court of
Massachusetts, however, has, in **318 Building Inspector
of Falmouth v. Gingrass (1959), 338 Mass. 274, 154 N.E.2d
896, entered a judgment on similar facts in harmony with the
judgment to be entered here. In that court's opinion, at page
276, 154 N.E.2d at page 897, may be found the following
language:

‘There is no implication in the by-law that the storage of
a plane will be permitted as an accessory use in the single
residence district. * * * There was no finding that any planes
were customarily kept on residential lots in Falmouth or in
Massachusetts. The findings as to increased use of planes
do not furnish any basis for a conclusion that a hangar is,
impliedly, an accessory building. * * *

“* * * Even when maintenance of private airplanes has
become a common and usual occurrence in Massachusetts
it will by no means necessarily follow that reasonable
classification will require that each owner be allowed to keep
his plane on his own land. Perhaps the time will come when
there will be force in the contention that it is unreasonable to
bar an owner whose residential lot, ample in size, adjoins a
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landing field or water surface, which the owner may lawfully
use for ascent or descent, from storing his plane on his own
property. We intend no suggestion. * * *’

The case of Yorkavitz v. Board of Township Trustees of
Columbia Township, 166 Ohio St. 349, 142 N.E.2d 655, is
claimed by the land owners as authority for their claimed right
to the uses which they seek. The pertinent paragraph of the
court's syllabus in that case reads:

‘2. Where the General Assembly delegates to township
trustees police power to adopt zoning regulations for the
unincorporated territory in their respective townships, and
where the General Assembly, by the enactment of general
laws prior to such delegation, declares a policy of *103
promoting aviation and the establishment of airports, it is
outside such police power delegated to the township trustees
to enact zoning regulations prohibiting airports throughout
the unincorporated territory of their respective townships
by declaring that airports are nuisances per se, and such
regulations are invalid.’

That pronouncement of the law of the case by the Supreme
Court of Ohio if far removed from a declaration that the
maintenance of a private airport is an accessory use to
property legally zoned for family dwellings and that a ruling
to the contrary fails to comply with constitutional limitations.
The case at bar is wholly distinguishable from Yorkavitz
v. Board of Township Trustees of Columbia Township, 166
Ohio St. 349, 142 N.E.2d 655, as, indeed, it is from other
cited cases, including this court's decision in Antonik v.
Chamberlain, 81 Ohio App. 465, 78 N.E.2d 752.

A decree granting the injunction will be entered for the
plaintiffs, appellants herein.

Judgment for appellants.

BRENNEMAN, P. J., and HUNSICKER, J., concur.
All Citations

13 Ohio App.2d 94, 234 N.E.2d 312, 42 0.0.2d 208
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