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Re: Final Letter Regarding Appeal of Clark Air Strip Permit

Members of the Town of Lincoln Zoning Board of Adjustment:

Thank you for this final opportunity to brief you regarding this appeal and to distill the
most salient law and facts in this case.!

As you know, the Zoning Administrator evaluated Kyle Clark’s application as a “permitted
use” (a category of uses that are relatively common, routine, and mundane and therefore
require relatively little evaluation by the Zoning Administrator), rather than as a
conditional use (a category of uses that are not common, routine, or mundane and
therefore require significant evaluation by this Board).

In this case, the Zoning Administrator evaluated Mr. Clark’s application pursuant to the
“accessory use” subcategory of “permitted uses.” Using language shared with
municipalities all over the country, the Town of Lincoln Zoning Regulations state that an
“accessory use” is “[a] use or building customarily incidental and subordinate to
the principal use or building and located on the same lot.” Zoning Regulations, p. 61
[emphasis added]. The Zoning Regulations then give several examples of such uses:
“garages, garden and tool sheds, playhouses, and inground swimming pools.” Id.

The primary use of Mr. Clark’s property is as a single-family home—not a hospital, farm,
hotel, pest control district, government facility, or skydiving center. The accessory use
proposed here is an airplane landing strip—not a helipad, seaplane landing area, or
ultralight landing area. Therefore, the sole question before this Board is whether airplane
landing strips are customarily incidental to single-family homes. Id.

The law and facts are extremely clear that airplane landing strips are not “customarily
incidental” to single-family homes, whether in Lincoln, the surrounding geographic area,
Vermont, or the rest of the country. This is not a gray area of the law, but instead one that

1 As has been mentioned in the course of this appeal, the Zoning Administrator approved Mr. Clark’s permit
application without conducting a site inspection. That procedural defect alone requires this Board to
rescind the accessory use permit issued to Mr. Clark. This is so because the Zoning Regulations not only
state that “[t]he Zoning Administrator shall enforce the provisions of these Regulations literally” but also
require the Zoning Administrator to “[i]Jnspect structures or land of the development before the permit is
issued.” Zoning Regulations, p. 44 (emphases added). That said, rather than resolve this appeal on a
procedural issue that potentially later could be cured, we encourage this Board to more permanently resolve
the appeal on the substantive basis that airplane landing strips simply are not “customarily incidental” to
single-family homes and therefore do not qualify as a “permitted use.”
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is very well settled. Although this issue is so exceedingly rare that very few cases have
addressed it, all of those cases are unanimous that airplane landing strips are not
“customarily incidental” to single-family homes.

Most notably, those cases include Appeal of Paul Valois - Private Landing Strip (Docket
No. 7-1-06 Vtec). In that case, the Environmental Division held that “there are not enough
similar inland landing strips in the lower Champlain Valley to find that landing strips are
‘customarily incidental’ to an inland single-family residential use.” Decision and Order,
Appeal of Paul Valois - Private Landing Strip, No. 7-1-06 Vtec, 2007 WL 6970414 (Vt.
Envtl. Ct. May 3, 2007), p. 3. On that basis, the Environmental Division affirmed the
denial of a landowner’s application for a permit to construct and use a 1100’ private
airplane landing strip as an “accessory use” to his single-family residence. This decision
remains unchallenged, and considering that the Environmental Division has already been
clear that airplane landing strips are not customarily incidental to single-family homes,
this Board should find similarly.

Other cases described to this Board were Garabedian v. Westland, 59 Mass. App. Ct. 427,
435, 796 N.E.2d 439, 446 (2003); Risker v. Smith Twp. Zoning Hearing Bd., 886 A.2d
727,732 (Pa. Commw. Ct. 2005); and Samsa v. Heck, 13 Ohio App. 2d 94, 101, 234 N.E.2d
312, 317 (Ohio Ct. App. 1967). In each of those cases, the courts—like the Vermont
Environmental Division—remarked on the rarity of private airplane landing strips and
held that they are not customarily incidental to single-family homes.

Not only have further searches revealed no cases to the contrary, additional cases have
been identified that support Ms. Ganahl’s position. One of those cases is Town of Harvard
v. Maxant, 360 Mass. 432 (1971). In that case, a landowner constructed an airplane
landing strip on his property and used it for “only six landings and takeoffs” that “involved
no extraordinary noise, and neither caused nor resulted in any smoke, odor, fumes or
mechanical disturbance.” Maxant, 360 Mass. at 434, 275 N.E.2d at 349. After the town
alleged that the airplane landing strip violated its zoning regulations and brought suit to
enforce those regulations, the landowner constructed a single-family home on the
property and argued that “his use of the private landing strip is lawful because it qualifies
as ‘customarily incidental’ to the residential use of the property.” 1d. at 436, 275 N.E.2d
at 350.

The Supreme Judicial Court of Massachusetts was not convinced. In evaluating the
language “customarily incidental,” the court determined that “incidental” not only
signifies “subordinate and minor in significance” but also “incorporate[s] the concept of
reasonable relationship with the primary use.” Id. at 438, 275 N.E.2d at 351. Meanwhile,
although the term “customarily” appears “as a modifier of ‘incidental,”” it actually “should
be applied as a separate and distinct test.” Id. In short, the term “customarily” requires
that “[t]he use must be further scrutinized to determine whether it has commonly,
habitually and by long practice been established as reasonably associated with the
primary use.” Id. at 438-39, 275 N.E.2d at 351 (emphasis added). This analysis must
consider “the actual incidence of similar uses on other properties,” which means that
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“geographical differences should be taken into account, and the use should be more
than unique or rare.” 1d. at 439, 275 N.E.2d at 351.

Moreover, the Supreme Judicial Court of Massachusetts was not convinced by vague
arguments that private aircraft use had become more common. Instead, it held that
“[e]ven if we take notice of the increasing use of private aircraft as a means of business
travel and transportation and for pleasure purposes, such use has not become so
prevalent in Massachusetts that it can now be held that it is one ‘customarily incidental’
to the residential use of property.” Id. at 440, 275 N.E.2d at 352. Accordingly, the court
held that the landowner’s private airplane landing strip was not “customarily incidental”
to his single-family home and therefore was not permissible as an accessory use of the
property.

Furthermore, in Town of Salem v. Durrett, 125 N.H. 29, 31, 480 A.2d 9, 10 (1984) then
Judge David Souter (a justice at the New Hampshire Supreme Court who would later
spend nineteen years as a justice at the U.S. Supreme Court) crafted a well-reasoned
decision on facts similar to the present appeal. There, the landowner—who worked as a
commercial pilot—constructed an airplane landing strip at his single-family home and
used it “in commuting to work and flying to a farm he owns in West Virginia.” Durrett,
125 N.H. at 31, 480 A.2d at 10. After town officials brought an enforcement action against
the landowner, he argued that the private airplane landing strip qualified as “an accessory
use of the property.” Id. at 32, 480 A.2d at 10. More specifically—and likely in recognition
of the rarity of private airplane landing strips at single-family homes—the landowner
attempted to argue that he was using the airplane landing strip for farming. However, as
Justice Souter wryly observed, “a vegetable garden and two goats do not make a farm,” so
the question before the court actually was “whether use of a private airstrip was a
subordinate and customary use associated with residential property.” 1d. at 33, 480 A.2d
at 11.

In evaluating this question, Justice Souter observed that, in addition to being
“subordinate,” “an accessory use must also be customarily associated with the principal
use.” Id. at 32, 480 A.2d at 11. As he described, “a rare association of uses cannot
qualify as customary.” 1d. at 32-33, 480 A.2d at 11 (emphasis added). While the
landowner had presented evidence of pilots landing seaplanes at a nearby pond, as well
as the example of another town that “did not wish to litigate the legality of a private
landing strip on land zoned as rural,” Justice Souter determined that the evidence
presented “does not rise to the level of custom.” 1d. at 33, 480 A.2d at 11. Therefore, he—
along with the rest of the New Hampshire Supreme Court—held that the airplane landing
strip did not qualify as an accessory use to a residential property.

As stated previously, Mr. Clark’s counsel have not cited to a single case indicating that
private airplane landing strips are customarily incidental to single-family homes. Indeed,
they have not cited to a single case even interpreting the phrase “customarily incidental.”
This is because the present appeal involves a very well settled area of the law, and Mr.
Clark’s positions have been roundly, repeatedly, and unanimously rejected by courts
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around this country. This Board should be circumspect of any case cited by Clark’s
counsel, and in examining the facts of the case, ask whether the application involved: (1) a
private airplane landing strip, (2) proposed as an accessory use, (3) to a single-family
home, and (4) involved the regulatory language of “customarily incidental.”

Finally, this Board should not admit Mr. Clark’s new exhibits labelled C-1 through C-12
(with the exception of those exhibits depicting his property, proposed flight path, or
aircraft he would use, which were attached to original application). As for the exhibits
regarding noise, there was no proper foundation laid for these exhibits. Clark could not
tell this Board the specific type of meter that was used. He could not articulate exactly
when the meter was last calibrated. He could not articulate with any specificity the
ambient noise in the area. He could not verify how far away he was, although he claimed
to be standing the same distance from his property line to Ms. Ganahl’s house. This
distance was not surveyed. The noise experiment was not conducted by an expert. There
was no way for this Board to verify how far away the planes were when the meter was
recording. And finally, there was no expert to testify how similar the conditions were at
this location (in an open field by the lake) to those in Lincoln (in a Valley alongside a
mountain). There was no sound expert to discuss how the sound would travel or behave
in comparison in these two locations. Accordingly, the evidence had insufficient
foundation and even less evidentiary value, were this board to admit the evidence.

With respect to the exhibits regarding property values, it is unclear how those exhibits
were compiled or where their data came from. Clark could provide little to no
information. The evidence was not properly supported and Clark is not qualified as an
expert to speak to property values. Moreover, this evidence has nothing to do with the
legal issues at hand.

Additionally, Mr. Clark says he or persons working for him spoke with pilots in Vermont
and determined that there are more landing areas than those shown in the Transportation
Board’s most recent compilation of data, which was submitted to this Board in an excel
file. That Transportation Board compilation noted that there were a mere 76 such sites
(including not only airplane landing strips but also helipads, seaplane landing areas, and
ultralight landing areas) known to be open in the entire state. Moreover, only thirty-four
of those restricted landing areas are private airplane landing strips owned by individuals.

Despite these figures, Mr. Clark now claims that there are actually 46 “charted” private
airstrips and another 44 “uncharted” private airstrips. These maps should be excluded
from the evidence before this Board. For one, they are heresay evidence, as they are
simply based on conversations Mr. Clark has had with various pilots, none of whom have
appeared before this Board to provide their own testimony. Second, Clark failed to
explain what “charted” and “uncharted” mean. Third, they are completely irrelevant to
this Board’s analysis, as there is no indication whether these alleged airplane landing
strips are even legal, permitted, in use (or how often), or constructed as accessory uses to
single-family homes.
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Common knowledge and experience tells us that—unlike “garages, garden and tool sheds,
playhouses, and inground swimming pools”—private airplane landing strips are not so
common that they can be considered “customarily incidental.” Zoning Regulations, p. 61.
Nothing that Mr. Clark has provided to this Board counters that conclusion.

This Board must apply the clear, unanimous guidance from the Environmental Division
and courts around the country to determine that airplane landing strips are not
“customarily incidental” to single-family homes. Indeed, private airplane landing strips
are exceedingly rare. For that reason, they do not qualify as “permitted uses” that require
relatively few procedures and relatively little evaluation by the Zoning Administrator.
Accordingly, this Board should rescind the permit issued to Mr. Clark.

Sincerely,

Monaghan Safar Ducham PLLC

Cle CZ

Christian S. Chorba, Esq.
Claudine C. Safar, Esq.




