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Application for Conditional Use Review 
 

 

 
 

TOWN OF LINCOLN 
 

Development Review Board 
 

Application for Conditional Use Review 
Findings and Decision 

 
In re:   Proposed Personal Landing Area   

 

Permit Application No.      22-095  
 
 

I. INTRODUCTION AND PROCEDURAL HISTORY 
 

1. This proceeding involves review of an application for conditional use submitted by 
Kyle and Katie Clark under the Town of Lincoln Zoning Regulations (the 
“Regulations”). 

 
2. The application was received by Steve Gutowski  on October 13, 2022. A copy of 

the application is available at the Lincoln Town Office located at 62 Quaker Street, 
Lincoln, VT, 05443. 

 
3. On October 17, 2022, notice of a public hearing was published in the Addison 

Independent. . 
 

4. Notice of the public hearing was properly warned by being posted at the following: 
 

a. Lincoln Town Office:  62 Quaker Street 
b. Burnham Hall:   52 E River Road 
c. Lincoln Library:   222 West River Road 
d. Lincoln Town website:  www.lincolnvermont.org 

 
5. The applicant was properly notified of the hearing.  

 

6. The application was considered by the Development Review Board (DRB) at a public 
hearings both in person and by Zoom on December 7, 2022 (at Burnham Hall), 
January 4, 2023 (Town Office, February 1, 2023 ( Town Office), and March 1, 2023 
(Burnham Hall).  

7. Present at all of the hearings (unless otherwise indicated) were the following 
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members of the Development Review Board: 
 

•        Nicole Lee, Acting Chair (former Vice Chair) 
•        Emmet Moseley , Clerk 
•   James Needham 
•   Stephen Halnon 
•       Alison Zimmer, alternate 
•       Brian Frazier, former Chair (December 7, 2023 and January 4, 2022) 

 
8. At the outset of the hearing, the Development Review Board afforded an opportunity 

for persons wishing to achieve status as an interested person under 24 V.S.A. § 
4465(b) to demonstrate that the criteria set forth in that subsection are met. After a 
deliberative session, the Development Review Board granted interested person status 
to the following persons: 

 
1. Kyle, Katie, Charlotte, Harry, and Ruby Clark: 432 Orchard Road North 
2. Stephanie and Mark Atkins: 155 East River Road 
3. Louise Rickard: 1713 Elder Hill Road 
4. Peg Sutlive and Dan Guy: 1777 Elder Hill Road 
5. Michelle Hall and Halle Forrest: 170/172 Quaker Street 
6. Marilyn Ganahl: 830 Elder Hill Road 
7. Michael O’Connor: 830 Elder Hill Road 
8. Sarah Laird: 925 Elder Hill Road 
9. Jacquelyn Tuxill: 1490 Elder Hill Road 
10. Stephanie Tuxill: 1490 Elder Hill Road 
11. Brett Kirchhoff and Stacy Streeter: 202 Orchard Road South 
12. George and Louise Vince: 1199 Quaker Street 
13. David Brynn: 732 James Road 
14. Ann Lawrence and Edward LaFayette: 1941 Elder Hill Road  
15. Julianne Seymour and Krista Atkeson: 613 Elder HIll Road 
16. Arthur Brooks: 120 Forge Hill Road 
17. Ellie (Louella) Bryant: 925 Quaker Street 
18. Kristi LaFayette: 613 Quaker Street 

 
II. THE RECORD 

 
During the course of the hearing the following exhibits were submitted to the 
Development Review Board: 

 
EXHIBIT 
# 

PARTY SUBMITTING EXHIBIT ADMITTED 

1 Clark-Application for Conditional Use 10/13/2022 13 pages 12/07/2022 

2 Clark- Memo Re: Federal Preemption of Airspace 10/13/2022 3 
pages 

12/07/2022 

3 Ganahl Memo Re: Opposition to Clark Airstrip Use Permit 
12/06/2022 18 pages 

12/07/2022 
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4  Sign in Sheet  2/01/2023 

5 Clark- Reply Memorandum in Further Support of Their Motion to 
Place Their Appeal on Inactive Status- 1/23/2023- 4 pages 

2/01/2023 

6 Ganahl- Response to Appellant's Reply Memorandum In Further 
Support…1/23/2023 6 pages 

2/01/2023 

7 State of Vermont Superior Court Environmental Division- 
Certificate of Service- 1/23/2023- 2 Pages 

2/01/2023 

8 State of Vermont Superior Court Environmental Division- Motion 
of Brian Dunkiel for Leave to Withdraw As Counsel- 1/24/2023- 
1 Page 

2/01/2023 

9 State of Vermont Superior Court Environmental Division-Motion 
For Stay/For Inactive Status-1/31/2023-5 Pages 

2/01/2023 

10 Clark- Memo Re: Supplemental Evidence 02/01/2023-11 pages 2/01/2023 

11 Ganahl-Memo re: Brief Response to Clark Air Strip Supplemental 
Materials- 5 Pages 

2/01/2023 

12 Clark- Memo Re: Response to 2/01/2023 Hearing Presentation- 
2/03/2023-3 Pages 

3/01/2023 

13 Clark- Memo Re: Response to 2/01/2023 Hearing Presentation 
Supplemental Response- 2/09/2023-5 Pages 

3/01/2023 

14 Ganahl- Memo Re: Brief Response to Clark Air Strip 
Supplemental Materials- 02/13/2023-2 pages 

3/01/2023 

15 Ganahl- Thomas Chastain- Memo Re: Proposed Landing Area 
Lincoln, VT- 02/17/2023-7 Pages 

3/01/2023 

16 Clark- Memo Re: Proposed Personal Landing Area- 2/28/2023-5 
Pages 

3/01/2023 

17 Sign In Sheet 3/01/2023 

18 Email from Mark and Stephanie Atkins to DRB  3/01/2023 

19 Email from Louise Rickard to DRB 3/01/2023 

20 Email from Dan Guy and Peg Sutlive to DRB  3/01/2023 

21 Email from Michelle Hall and Halle Forrest to DRB  3/01/2023 

22 Email from Marilyn Ganahl to DRB   3/01/2023 

23 Email from Michael O’Connor to DRB 3/01/2023 

24 Email from Sarah Farr to DRB 3/01/2023 

25 Email from Jaquelyn Tuxill to DRB 3/01/2023 

26 Email from Stacey Streeter and Brett Kirchhoff to DRB 3/01/2023 
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27 Email from George and Louise Vince to DRB 3/01/2023 

28 Email from David Brynn to DRB 3/01/2023 

29 Email from Anne Lawrence and Edward LaFayette to DRB 3/01/2023 

30 Email from Julianne Seymour and Krista Atkeson to DRB 3/01/2023 

31 Email with maps from Sarah Laird to DRB 3/01/2023 

32 Email from Stephanie Tuxill to DRB  3/01/2023 

33 Email from Arthur Brooks to DRB 3/01/2023 

 

These exhibits are available at: the Lincoln Town Office (62 Quaker Street). 
 
 

III. FINDINGS OF FACT 
 

Based on the application, testimony, exhibits, and other evidence the Development 
Review Board makes the following findings: 

 
1. The applicant seeks a conditional use permit to construct a Personal Landing Area. 

The subject property is located at 432 Orchard Road North in the Town of Lincoln (tax 
map parcel no. 17070163.10).  
 

2. The property is located in the Outlying District as described on the Town of Lincoln 
Zoning Map on record at the Town of Lincoln Town office and Section 330 of the 
Regulations. 

 
3. A “personal landing area” is defined under Section 1.24 of the Vermont Agency of 

Transportation Aeronautics Rules and Regulations as “A restricted landing area 
maintained solely for the use of a specified person, and not to be used for aeronautical 
services which are offered for compensation or hire.”  

 
4. The applicant proposes to use the landing area for landing and takeoff of small aircraft 

for personal use, including commuting to and from work. 
 
5. As proposed, the landing area will consist of a maintained grassy strip covering 

approximately 2 acres.  The site is generally located within an existing grassy area, but 
construction will involve removal of some trees and vegetation as well as grading of the 
site to create a safe landing surface.  No structures are proposed.   

 
6. Those who were granted Interested party status offered testimony including: 

 

a. Kyle, Katie, Charlotte, Harry, and Ruby Clark: 432 Orchard Road North 
Applicants (Kyle and Katie) and their family.  
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b. Stephanie and Mark Atkins: 155 East River Road 
Submitted an email to the DRB and Stephanie spoke at the hearing. 
Statement summary: Quality of life threatened. 
 

c. Louise Rickard: 1713 Elder Hill Road 
Submitted an email to the DRB and spoke during the hearing.  
Statement summary: Airstrips are not listed under Conditional Use list. Concern 
of long-term impact of project due to lack of Town control of frequency of 
flights.  
 

d. Peg Sutlive and Dan Guy: 1777 Elder Hill Road 
Submitted an email to the DRB and Dan spoke during the hearing. 
Statement summary: Airstrips are not listed under Conditional Use list. Town 
has no control of air space. Concern of noise. Airstrips pose an inconvenience to 
many while providing convenience to very few. 
 

e. Michelle Hall and Halle Forrest: 170/172 Quaker Street 
Submitted an email to the DRB and Michelle spoke during the hearing. 
Statement summary: Not a conditional use as listed under the Town’s 
regulations. Quality of life threatened. Safety concerns to Lincoln residents. 
 

f. Marilyn Ganahl: 830 Elder Hill Road 
Submitted an email to the DRB and spoke during the hearing. 
Statement summary: Not a conditional use as listed under the Town’s 
regulations. This airstrip would degrade the quality of life and property values. 
 

g. Michael O’Connor: 830 Elder Hill Road 
Submitted an email to the DRB. 
Statement summary: Unpredictable nature of flying causes concerns for safety 
and quality of life of neighbors. 
 

h. Sarah Laird: 925 Elder Hill Road 
Submitted an email to the DRB. 
Statement summary: Not a conditional use as listed under the Town’s 
regulations. Negative impacts to many, benefit to few. Character of the area 
threatened. 
 

i. Jacquelyn Tuxill: 1490 Elder Hill Road 
Submitted an email to the DRB and spoke during the hearing. 
Statement summary: Quality of life threatened. 
 

j. Stephanie Tuxill: 1490 Elder Hill Road 
Submitted an email to the DRB. 
Statement summary: Intended use of airstrip in question. Unknown variables 
will affect neighboring property values and quality of life for all Lincoln 
residents. 
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k. Brett Kirchhoff and Stacy Streeter: 202 Orchard Road South 

Submitted an email to the DRB. 
Statement summary: Opposed to airstrip. 
 

l. George and Louise Vince: 1199 Quaker Street 
Submitted an email to the DRB. 
Statement summary: Does not align with the Town Plan. Safety concerns. The 
character of the area will be negatively impacted. 
 

m. David Brynn: 732 James Road 
Submitted an email to the DRB. 
Statement summary: Would have unavoidable off-site impacts. 
 

n. Ann Lawrence and Edward LaFayette: 1941 Elder Hill Road  
Submitted an email to the DRB. 
Statement summary: Will erode the quality of life. 
 

o. Julianne Seymour and Krista Atkeson: 613 Elder HIll Road 
Submitted an email to the DRB. 
Statement summary: Character of the area will be negatively impacted. 
 

p. Arthur Brooks: 120 Forge Hill Road 
Submitted an email to the DRB. 
Statement summary: Opposed to airstrip. 
 

q. Ellie (Louella) Bryant: 925 Quaker Street 
Submitted testimony during the hearing. 
Statement summary: Will have positive effect on the environment and 
community. Should be able to use their property for things they enjoy. 
 

r. Kristi LaFayette: 613 Quaker Street 
Submitted testimony during the hearing. 
Statement summary: Concerns of frequency of low flying aircraft near her 
property by undetermined pilot(s). 
 

s.  Sarah Farr: 830 Elder Hill Road 
Submitted an email to the DRB. 
Statement summary: Property values and the quality of life for the people and 
animals will be negatively impacted. 

 
 

 
IV. CONCLUSIONS OF LAW  

 
Based upon the above stated Findings of Fact, the Lincoln DRB hereby concludes 
as follows: 
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1. The Development Review Board reviewed the application under the Town of Lincoln 

Zoning Regulations, as amended March 1, 2011.  The basis for applying this version 
of the Regulations is as follows: 
A. In fall of 2022, the Lincoln Selectboard began discussing the possibility of 

enacting interim zoning bylaws.  At its October 4, 2022 meeting, the Selectboard 
reviewed an initial draft of the Interim Zoning Regulations prepared by Town 
counsel, but did not warn that meeting as a public hearing or give public notice of 
the draft under consideration. 

B. On October 13, 2022, the applicant submitted the present application for a 
Personal Landing Area. 

C. On November 21, 2022, the Selectboard held a hearing which was warned as a 
public meeting on the proposed Interim Zoning Regulations.  At the conclusion of 
the hearing, the Selectboard voted to adopt the proposed regulations.  Section 
III.C of the enacted Interim Zoning Regulations states that they became effective 
as of the date of enactment by the Selectboard, i.e., on November 21, 2022. 

D. Interested Person Marilyn Ganahl argues in Exhibit 3 (Ganahl Memo Re: 
Opposition to Clark Air Strip Conditional Use Permit) that the Development 
Review Board must review this application under the Interim Zoning Regulations 
pursuant to the rule stated in 24 V.S.A. 4449(d), which states, in relevant part: 

“If a public notice for a first public hearing pursuant to subsection 4442(a) of 
this title is issued under this chapter by the local legislative body with respect 
to the adoption or amendment of a bylaw, or an amendment to an ordinance 
adopted under prior enabling laws, the administrative officer, for a period of 
150 days following that notice, shall review any new application filed after 
the date of the notice under the proposed bylaw or amendment and applicable 
existing bylaws and ordinances.”  

E. The Board concludes that Section 4449(d) does not apply because the Clarks’ 
application was submitted before any public hearing was held on the proposed 
Interim Zoning Regulations.  Although the Selectboard discussed the possibility 
of enacting interim bylaws on October 4, 2022, that meeting was not warned as a 
public hearing pursuant to 24 V.S.A. 4442(a).  Moreover, the Board is not 
convinced that 24 V.S.A. 4449(d) applies in the context of interim zoning bylaws 
at all, given that the referenced section (24 V.S.A. 4442(a)) sets forth the hearing 
procedure for routine adoption of bylaws rather than interim bylaws.  

F. Accordingly, the Board concludes that the current application must be evaluated 
under the bylaws in effect at the time of the application, which were the Town of 
Lincoln Zoning Regulations, as amended March 1, 2011. 

2. The applicant submitted a memorandum from its counsel outlining the applicant’s 
view of the extent to which local regulation of aviation facilities is preempted by 
federal law (Dunkiel Saunders Memorandum dated October 13, 2022).  The 
memorandum acknowledges on page 1 that “municipalities retain control over land-
use regulation of aviation facilities,” but cites Vermont case law for the position that 
“any attempt to regulate air safety or aircraft noise is preempted by federal law.” 
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3. The Board’s review of the applicable law confirms that the Town of Lincoln has the 
authority to regulate aviation facilities, including the applicant’s proposed personal 
landing area, under its municipal zoning regulations, as long as it does not interfere 
with federal authority over aviation safety or aircraft noise.  Accordingly, the Board 
has not relied on aircraft safety or noise issues in reaching its decision in this matter. 

4. To receive approval of their proposed Personal Landing Area as a Conditional Use, 
the applicant must establish that it falls into one of the categories of Conditional Use 
that are authorized in the Outlying District. 

5. Section 333 of the Regulations lists the categories of Conditional Uses authorized in 
the Outlying District, as follows: 
333. CONDITIONAL USES 
Structures that are greater than 3,500 square feet above grade housing any of the 
following uses, except exempt uses, shall be considered conditional uses in this 
district. 

1. Two-Family Dwellings 
2. Commercial Use 
3. Industrial Use 
4. Developed Recreational Use 
5. Home Industry 
6. Extraction of Soil, Sand, and Gravel 

 
6. The application did not request approval of the proposed Personal Landing Strip under 

a specific Conditional Use category as listed under section 330 of the Outlying 
District, although it was suggested at the hearings by both Brian Dunkiel (former 
counsel for the Clarks) and Geoff Hand (current counsel for the Clarks), that 
“Developed Recreational Use” is most closely related to the intended use of the 
proposed “Personal Landing Area” in the Conditional Use application. 
 

7. The Board concludes that a Personal Landing Area does not fall into the category of 
“Developed Recreational Use” for the following reasons: 
A. Although the term “Developed Recreational Use” is not specifically defined in 

the Regulations, the term “Recreational Uses” is defined in the context of Flood 
Hazard Areas under Section 402 of the Regulations to include “Recreation uses, 
such as parks, camps, picnic ground, tennis courts, golf courses, golf driving 
ranges, archery and shooting ranges, hiking and riding trails, hunting and fishing 
areas, game farms, fish hatcheries, wildlife sanctuaries, nature preserves, 
swimming areas, and boat launching sites.”  The Board considers this definition 
to be helpful for understanding how the term should be interpreted in the 
Conditional Use context. 

B. The examples listed in Section 402 all consist of facilities for the enjoyment of 
low-impact leisure time activities in natural or open space areas within the Town 
of Lincoln.  None of the examples include airports, landing areas, or similar 
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facilities.   
C. Further, the term “recreation” is defined by the dictionary as “something done for 

pleasure or to relax, or such activities generally” (Cambridge Dictionary online, 
dictionary.cambridge.org).  The applicant proposes to use the landing area for 
commuting to and from work, which is not a recreational activity. 

D. Finally, Section 111 of the Regulations states that “The provisions of these 
regulations shall be interpreted and applied to implement the stated goals of the 
Town Plan of the Town of Lincoln and promote the public health, safety, comfort, 
convenience, and general welfare.”  The testimony of numerous interested 
persons revealed a high level of concern over the potential impacts of the 
proposed landing area on the goals stated in the Town Plan, including Lincoln’s 
rural character, and on the public’s comfort and welfare.  In this context, the 
Board concludes that the term “Developed Recreational Use” should not be 
interpreted so broadly as to include an aviation facility such as the proposed 
Personal Landing Area. 

E. In reaching the above conclusion, the Board has not relied on any testimony or 
arguments concerning aviation safety or noise, as these matters may be beyond 
the scope of the Town’s ability to regulate in the aviation context.  

8. The Board has reviewed the other allowable Conditional Use Categories under 
Section 333 and does not find any category that could reasonably be construed to 
include a Personal Landing Area. 

9. Accordingly, the proposed Personal Landing Area does not meet the requirements of 
Sections 330 and 730 of the Town of Lincoln Zoning Regulations because there is no 
Conditional Use listed in which a “Personal Landing Area” can be categorized.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Page 10 of 10 
 

DECISION 
 
Based upon the above Findings of Fact and Conclusions of Law, the 
Development Review Board denies the application for a Personal Landing 
Area. 

 
 Dated at Lincoln, Vermont, this 31st day of March 2023. 
 
 

             , Acting Chair 
Nicole Lee 
 

                   , Clerk 
Emmet Moseley 

 
              

James Needham 
 

              
Stephen Halnon 

 
             , Alternate 

Alison Zimmer 
 
 
 

NOTICE: This decision may be appealed to the Environmental Division of the Vermont 
Court by the applicant or another interested person who participated in the proceedings 
before the Development Review Board. Such appeal must be taken within 30 days of the 
date of this decision, pursuant to 24 V.S.A. § 4471 and Rule 5(b) of the Vermont Rules 
for Environmental Court Proceedings. 

 

Emmet Moseley (Apr 1, 2023 15:00 EDT)

Alison Zimmer (Apr 1, 2023 17:59 EDT)

James Needham (Apr 3, 2023 07:25 EDT)
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